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SUBDIVISION  I. 
BAILMENTS  AND  CARRIERS. 


CHAPTER  I. 

DEFINITIONS. 

Sec.  1.  BAILMENT  DEFINED.  A  bailment  is  a  holding 
of  personal  property  by  one  person  which  belongs  to  another 
under  a  contract  or  legal  duty  to  redeliver  to  that  other  either 
in  the  same  or  altered  form  or  disposed  of  for  that  other 
according  to  the  purposes  of  the  bailment. 

The  term  "bailment"  signifies  a  situation  in  which 
one  person  holds  personal  property,  the  ownership  of 
which  is  in  another.  Ownership  and  possession  are  sep- 
arated. And  the  person  who  has  the  possession  is  under 
obligation  to  return  the  same  goods,  either  in  the  same  or 
altered  form  to  the  owner,  or  dispose  of  them  for  his 
benefit,  when  the  purpose  of  the  bailment  shall  have  been 
accomplished.^ 

The  party  who  is  entitled  to  the  goods  is  called  the 
bailor;  the  party  who  holds  them  is  called  the  bailee. 

Whenever  a  person  holds  personal  property  that  he 
does  not  own,  there  is  a  bailment.  It  is  very  frequently 
said  that  a  bailment  signifies  a  delivery  and  that  delivery 
is  an  essential  element  of  a  bailment,  but  this  is  certainly 

I.  Wentworth  v.  Riggs,  143  N.  Y.  S.  955. 
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error,  for  it  ignores  cases  of  finding,  theft,  etc.,  in  which 
the  holder  is  a  bailee,  and  there  cannot  be  said  to  be  a 
delivery  except  by  a  fiction,  although  ordinarily  in  any 
commercial  bailment  there  is  delivery. 

The  idea  underlying  bailment  is  that  the  person  who 
holds  does  not  own,  but  that  he  holds  for  another  goods 
which  he  is  under  obligation  to  restore  to  that  other  be- 
cause that  other  is  the  owner  thereof.  It  follows  that  if 
he  must  restore  the  same  goods  received  by  him,  although 
in  an  altered  form,  there  is  a  bailment. 

Example  i.  K  delivered  to  C  timber  to  be  made  into 
lumber  for  K.  Held,  a  bailment.  K  was  the  owner  of 
the  lumber  as  well  as  of  the  logs.^^  (If  it  had  been  C's 
undertaking  to  return  the  same  lumber,  or  lumber  equally 
as  good,  or  to  pay  for  the  lumber,  C  would  not  have  been 
bailee,  but  owner.    See  further  in  this  chapter.) 

The  idea  of  bailment  implies  a  full  and  complete  pos- 
session by  the  bailee,  so  that  he  is  responsible  for  the 
safety  of  the  thing.  Thus  it  has  been  held  that  a  restau- 
rant keeper  is  not  a  bailee  of  an  overcoat  hung  by  the 
guest  upon  a  hook  within  a  few  feet  of  where  he  was 
sitting.2 

Sec.  2.    KINDS  OF  BAILMENTS. 

A.    Ordinary  Bailments. 

1.  Bailments  for  sole  benefit  of  bailor  (A  asks  B  as 

a  favor  to  keep  property  for  him). 

2.  Bailments  for  sole  benefit  of  bailee  (B  borrows 

from  A). 

3.  Bailments  for  benefit  of  both : 

(a)     Bailments  of  mere  keeping  (warehouse- 
men, agents,  etc.). 

la.  Chaffin  v.  State,  5  Ga.  Ap.  368,  63  S.  E.  230. 
2.  Wentworth  v.  Riggs,  supra. 
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(b)  Bailments  of  carriage  (private  carriers). 

(c)  Bailments  of  goods  delivered  to  another 

to  do  work  upon. 

(d)  Bailments  of  goods  delivered  to  another 

to  do  work  with. 

(e)  Bailments  for  security  (pledges). 

(f)  Bailments  of  vendor  in  possession  after 

sale. 
4.     Fortuitous  bailments,  etc.    (bailments  arising  out 
of  finding,  salvage,  theft,  etc.). 

B.    Extraordinary  Bailments. 

1.  Inn  Keepers. 

2.  Common  Carriers, 

Sec.  3.  HOW  BAILMENT  DIFFERS  FROM  SALE. 
There  is  a  sale  whenever  ownership  passes.  In  a  bailment 
ownership  does  not  pass.  A  bailment  may  be  involved  in  a 
sale,  as  where  ownership  having  passed,  the  seller  has  not 
yet  delivered  the  goods  to  the  buyer. 

In  transactions  in  which  one  delivers  property  to  an- 
other it  becomes  a  question  whether  the  property  con- 
tinues to  belong  to  him  or  becomes  the  property  of  the 
other.  This  question  is  important  from  a  great  variety 
of  reasons,  as  follows : 

(i)  From  the  standpoint  of  the  parties  to  determine 
upon  whom  is  the  risk  of  loss. 

(2)  From  the  standpoint  of  the  parties  to  determine 
which  party  is  entitled  to  the  specific  goods. 

(3)  From  the  standpoint  of  creditors  of  either  party 
to  determine  whether  the  assets  involved  in  the  transac- 
tion are  subject  to  seizure  for  debts. 

(4)  From  the  standpoint  of  purchasers  of  the  goods 
Bays— 2 
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from  either  party  as  to  whether  such  party  has  any  title 
or  right  to  convey. 

(5)  From  standpoint  of  the  state  for  purposes  of 
taxation,  etc.^a 

The  distinction  between  bailment  and  sale,  and  inci- 
dentally the  nature  of  each  is  shown  in  the  following 
examples : 

Example  2.  W  delivers  to  F  6  sheep,  F  to  return  to 
W  at  the  end  of  the  year,  an  equal  number  of  sheep  of 
equal  value.  F  did  not  return  6  sheep,  and  being  sued 
by  W  replies  that  W's  creditors  took  the  sheep  delivered 
by  W  for  W's  debts.  This  defense  is  not  good.  The 
sheep  when  delivered  by  W  became  F's  sheep  for  he 
had  no  duty  to  return  the  same  sheep.  Therefore  W's 
creditors  took  F's  property  to  pay  W's  debt ;  and  F 
should  sue  them  for  damages.  The  transaction  was  a 
sale  and  not  a  bailment.^ 

Example  5.  A  delivers  to  B  jeweler's  sweepings  to 
be  refined  by  B,  who  is  then  either  to  return  the  refined 
product  or  account  for  its  value.  This  is  not  a  bailment, 
but  a  sale,  the  sweepings  necessarily  becoming  B's,  al- 
though he  has  a  right  (not  an  obligation)  to  return  the 
identical  property.^ 

In  cases  of  alleged  consignment  for  sale,  great  diffi- 
culties arise,  and  the  courts  have  not  always  been  in 
harmony.    Where  one,  as,  for  instance,  a  manufacturer 

2a.  See  D.  M.  Ferry  &  Co.  v.  Hall,  188  Ala.  178,  66  So.  104. 
(Question  whether  the  Ferry  Company  should  be  taxed  on  seeds 
supplied  its  retailers  alleged  to  still  belong  to  the  Ferry  Company 
as  being  merely  on  consignment,  but  held,  that  title  had  passed 
to  the  retailers.) 

3.  Wilson  V.  Finney,  13  Johns.  N.  Y.  368. 

4.  Austin  V.  Seligman,  18  Fed.  519. 
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or  jobber,  sends  goods  to  another,  as  a  dealer,  he  some- 
times desires  on  the  one  hand  to  make  the  dealer  absolute- 
ly his  debtor,  with  no  right  to  return  unsold  goods,  and  on 
the  other  hand  he  desires  to  be  able  to  say  in  the  event 
of  the  dealer's  insolvency,  that  the  goods  were  sent  on 
mere  consignment  and  that  therefore  all  unsold  goods 
on  hand  at  the  dealer's  insolvency  belong  to  him.  This 
has  resulted  in  drawing  contracts  of  exceedingly  in- 
genious nature,  and  upon  the  construction  of  which  the 
courts  have  differed.  The  question  would  seem  to  be 
whether  when  the  goods  were  delivered,  the  recipient 
became  a  debtor  for  the  goods  delivered  to  him.  If  so 
it  is  a  sale,  no  matter  what  stipulations  may  have  been 
made  merely  to  avoid  that  consequence  in  the  event  of 
disaster. 

The  following  case  will  illustrate  the  nature  of  a  sim- 
ple consignment : 

Example  4.  A  sends  to  B  for  goods  on  consignment 
which  B  is  to  sell,  accounting  to  A  for  the  proceeds,  un- 
sold goods  to  be  returned  to  A.  This  is  a.  bailment  and 
not  a  sale  and  in  the  event  of  bankruptcy,  A  can  recover 
the  goods  from  the  bankrupt  or  his  trustee,  and  is  not 
confined  to  mere  proof  of  his  debt  against  the  insolvent 
estate.^ 

The  fact  that  the  consignee  must  pay  freight  and  stor- 
age, that  he  must  guarantee  the  payment  of  the  purchase 
price  on  all  goods  sold  by  him,  that  he  may  make  his 
own  price  to  purchasers,  do  not  prevent  the  transaction 
being  one  merely  of  bailment  if  the  contract  in  its  essen- 
tial meaning  shows  no  sale  to  the  consignee,  conditional 
or  otherwise.^ 

5.  In  re  Columbus  Buggy  Co.,  143  Fed.  861. 

6.  Ludvigh  V.  Amer.  Woolen  Co.,  231  U.  S.  522;  Lentz  v.  Har- 
rison, 148  111.  598. 
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But  if  the  party  to  whom  the  goods  are  sent  cannot 
return  them  in  the  event  of  not  disposing  of  them,  but 
becomes  in  effect  a  debtor,  the  transaction  is  a  sale  and 
not  a  bailment,  and  the  alleged  consignor  is  a  general 
creditor  and  in  event  of  bankruptcy  must  prove  up  as 
such. 

Example  5.  A  sent  goods  to  K  under  an  arrangement 
whereby  K  was  to  pay  for  all  goods  received  within  60 
days,  whether  sold  by  K  or  not.  This  arrangement  was 
set  forth  in  a  contract  by  which  K  was  called  a  "special 
selling  factor"  and  in  which  it  was  recited  that  the  title 
remained  in  A.  But  the  court  held  that  by  the  sub- 
stance of  the  agreement  K  was  a  debtor  with  a  single 
obligation  to  pay  money,  and  that  therefore  the  transac- 
tion was  a  sale  and  not  a  bailment.' 

An  entire  book  might  be  devoted  to  a  consideration  of 
the  various  cases  in  which  the  facts  present  the  ques- 
tion whether  the  transaction  constitutes  a  consignment  or 
a  sale.  As  has  been  said  in  an  exhaustive  note  on  this 
subject'^*  "much  ingenuity  has  been  employed  by  con- 
signors in  framing  contracts  to  secure  all  the  benefits 
and  at  the  same  time,  avoid  the  disadvantages  of  con- 
tracts of  sale,  and  also  to  secure  the  benefits,  and  avoid 
the  detriments  of  agency  contracts.  The  result  is  a 
hybrid  contract,  frequently  involving  essential  elements 
both  of  sale  and  consignment  contracts.  *  *  ♦  A 
contract  cannot  be  both." 

Sec.  4.  SAME  SUBJECT  IN  CASE  OF  FUNGIBLE 
GOODS.    If  goods  are  fungible,  and  are  mixed  with  like 

7.  Arbuckle  Bros.  v.  Kirkpatrick,  98  Tenn.  221 ;  see  also  Taylor 
V.  Fram,  252  Fed.  465. 

7a.  L.  R.  A.  191 7B,  626S.  And  see  a  form  of  consignment  con- 
tract upon  pianos  set  out  in  full  in  same  volume  on  page  615. 
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goods  of  similar  quality  under  an  obligation  to  return!  an 
equivalent  amount,  the  transaction  is  a  bailment. 

Fungible  goods  are  those  made  up  of  particles  neces- 
sarily for  all  practical  purposes  alike,  so  that  it  can  make 
no  possible  difference  whether  one  gets  the  same  goods 
or  some  others. 

Example  6.  A  deposits  grain  in  a  public  warehouse, 
to  be  stored  in  a  bin  with  other  grain,  and  a  like  quantity 
to  be  returned  on  demand.  This  is  a  bailment  and  not 
a  sale.    The  depositors  are  tenants  in  common.^ 

Fungible  goods  are  such  as  grain,  flour,  oil,  wine,  the 
units  of  which  are  necessarily  alike;  but  not  such  as 
bricks,  logs,  chairs,  etc.,  the  units  of  which  may  be  alike, 
but  not  necessarily  so,  and  therefore  the  importance  of 
choice  may  be  present. 

8.  Yorkey  v.  Smith,  i8i  III.  564. 


CHAPTER  2. 

RIGHTS  AND  OBLIGATIONS  OF  ORDINARY 
BAILEES. 

Sec.  5.  BAILEE'S  DUTY  OF  CARE.  An  ordinary 
bailee  is  not  an  insurer,  and  is  only  bound  to  use  such 
care  in  keeping  the  goods  as  under  the  circumstances  of  the 
case  amounts  to  reasonable  care. 

In  some  cases  it  has  been  said  that  the  bailee's  duty 
of  care  depended  upon  whether  the  bailment  was  for  his 
benefit  (in  which  case  he  must  use  great  care),  for  the 
benefit  of  the  bailor  (in  which  case  he  need  use  but  slight 
care),  or  for  the  benefit  of  both  (in  which  case  he  must 
use  ordinary  care).  But  the  better  rule  seems  to  be  that 
in  any  case  his  duty  of  care  arises  out  of  the  circum- 
stances, and  he  must  use  the  care  that  the  circumstances 
demand  in  the  exercise  of  good  faith.  Thus  if  be- 
ing a  banker  he  receives  bonds  for  safe  keeping,  although 
he  gets  no  reward,  he  must  take  all  proper  precaution  to 
keep  them  safely.^ 

But  the  ordinary  bailee  is  not  an  insurer.  He  is  only 
responsible  for  the  use  of  care  ordinarily  exercised  under 
the  same  circumstances.  He  is,  however,  absolutely  re- 
sponsible for  loss  if 

(i)  He  has  omitted  to  obtain  insurance  if  he  has  im- 
pHedly  or  expressly  promised  to  insure; 

9.  Gray  v.  Merriam,  148  111.  179.  In  this  case  the  court  says 
that  the  test  of  the  care  demanded  is  decided  by  the  dictate  of 
good  faitK 

22 
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(2)  He  wrongfully  uses  the  property  and  the  loss 
results  from  such  use  (see  next  section). 

Sec.  6.  USE  OF  PROPERTY  BY  BAILEE.  The  baUee 
must  not  use  the  property  except  in  the  manner  contemplated 
by  the  bailment.  If  he  does  so,  and  loss  results,  the  bailee 
is  absolutely  liable  regardless  of  his  use  of  care. 

What  use  the  bailee  may  put  the  property  to,  depends 
entirely  upon  the  purpose  of  the  bailment. 

A  bailment  for  mere  safe  keeping  would  not  warrant 
any  use  by  the  bailee. 

Example  7.  A  hired  a  horse  to  drive  to  a  certain 
place.  He  loaned  it  to  B  to  drive  to  another  place.  The 
horse  is  injured  in  a  street  car  collision  for  which  the 
driver  is  not  to  blame.  A  is  responsible  for  the  loss 
to  the  owner.^® 

Sec.  7.  BAILEE'S  LIEN.  An  ordinary  bailee  has  a  lien 
upon  the  property  bailed  when,  as  in  the  case  of  a  pledge, 
it  is  so  understood,  or  where  he  rightfully  spends  money  or 
puts  services  upon  the  property  and  thereby  enhances  its 
value,  and  where  he  is  a  warehouseman.  An  extraordinary 
bailee  has  a  lien  for  his  proper  charges. 

The  charges  that  a  bailee  may  make  for  his  services 
or  expenditures  depends  entirely  on  his  contract.  As- 
suming his  charges  are  correctly  made,  does  he  have  a 
lien? 

The  common  law  rule  was  that  a  bailee  had  a  lien  in 
the  following  cases : 

( I )  Where  he  enhanced  the  value  of  the  thing  bailed 
by  putting  expense  or  services  upon  it ; 

10.  Palmer  v.  Mayo,  80  Conn.  353. 
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(2)  Where  he  was  given  such  lien  by  contract,  as 

is  case  of  a  pledge; 

(3)  Warehousemen; 

(4)  Extraordinary  bailees  (carriers  and  innkeepers). 
One  who  merely  kept,  or  who  performed  services  that 

did  not  enhance  value,  had  no  lien ;  but  statutes  have  ex- 
tended the  lien  quite  generally  to  bailees  who  perform 
services  and  spend  money  on  the  thing  bailed  (if  the 
bailee  upon  becoming  such  agreed  to  give  credit,  of  course 
he  would  have  no  lien). 

The  bailee's  lien  is  lost  by  his  voluntarily  parting  with 
possession. 

The  common  law  lien  of  the  bailee  gave  him  no  right 
to  sell  the  article,  but  only  to  hold  it  against  the  claim 
of  the  bailor.  Statutes  have  recognized  right  of  sale  to 
various  extents  and  under  varying  circumstances. 

A  bailee's  lien  is  not  a  general  lien,  that  is,  it  extends 
only  to  the  property  bailed.  By  voluntarily  parting  with 
that  specific  property,  he  waives  his  lien,  and  in  case  he 
afterwards  comes  into  possession  of  other  property,  his 
lien  under  the  prior  bailment  will  not  attach  to  that 
property. 

Sec.  8.  THE  PLEDGE.  The  pledge  is  a  bailment  in 
which  the  property  is  delivered  to  the  bailee  for  the  purposes 
of  securing  the  payment  of  a  debt. 

In  the  bailment  known  as  a  pledge,  the  subject  mat- 
ter thereof  is  delivered  to  the  pledgee  for  the  purposes 
of  security.i^  The  property  delivered  may  be  the  goods 
themselves,  or  the  tokens  of  the  goods,  as  warehouse 
receipts,  bills  of  lading,  or  may  be  choses  in  action,  as 
negotiable  paper. 

II.  The  pledge  is  considered  more  fully  in  the  volume  on 
Debtor  and  Creditor  in  this  Series. 
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Upon  the  non  payment  of  the  debt,  the  property  may 
be  sold,  but  the  creditor  need  not  make  use  of  his  se- 
curity but  may  sue  upon  his  debt. 

If  upon  the  sale,  the  security  does  not  bring  a  suffi- 
cient amount  to  satisfy  the  debt,  the  balance  is  still  ow- 
ing by  the  debtor. 

The  sale  must  be  made  in  the  exercise  of  good  faith  to 
bring  as  much  as  possible.  It  should  be  at  public  sale, 
unless  the  contract  permits  private  sale.  The  pledgee 
cannot  buy  at  his  own  sale.^^ 

The  contract  of  pledge  is  generally  contained  in  the 
promissory  note  given  in  connection  therewith  and  gen- 
erally referred  to  as  a  "collateral  note."  The  provisions 
of  that  contract  should  be  scrupulously  observed  in  the 
enforcement  of  the  pledge. 

12.  Wetherell  v.  Johnson,  208  111.  247.  ("A  pledge  is  trust  prop- 
erty and  the  character  of  a  pledge  is  that  of  trustee.  The  law 
does  not  permit  a  pledgee  to  purchase  the  pledge  at  his  own 
sale,  except  upon  an  agreement  with  the  pledgor,  because  he  has 
a  duty  to  perform  in  relation  to  the  property  inconsistent  with 
the  character  of  a  purchaser.") 


CHAPTER  3. 
EXTRAORDINARY  BAILEES. 

Sec.  9.  PUBLIC  SERVICE  BUSINESSES.  A  business 
which  peculiarly  serves  the  public  is  subject  to  the  peculiar 
regulation  of  the  state  and  is  known  as  a  public  utility  or 
public  service  business.  Historically  foremost  among  such 
businesses  is  that  of  the  common  carrier.  An  innkeeper  has 
also  from  early  times  been  subject  to  an  onerous  liability  as 
bailee  with  a  duty  to  serve  all  who  come.^^a 

In  the  consideration  of  the  subject  of  extraordinary 
bailments,  we  note  that  the  subject  is,  apart  from  the 
law  of  bailments,  one  phase  of  the  larger  law  of  pub- 
lic service  businesses,  now  frequently  described  as  the 
law  of  public  service  corporations.  The  ordinary  busi- 
ness man — the  merchant  or  the  manufacturer — serves 
whom  he  pleases,  when  and  as  he  pleases.  He  asks  for 
no  public  franchise;  he  uses  no  public  domain;  his  busi^ 
ness  is  not  monopolistic.  But  the  public  service  com- 
pany must  (i)  serve  all  who  come;  (2)  indiscriminately 
and  (3)  at  reasonable  rates. 

Historically  the  carrier  of  passengers  and  goods,  oc- 
cupies the  foremost,  as  it  will  always  occupy  a  prom- 
inent, place.  The  innkeeper,  also,  was  a  bailee,  upon 
whom  was  placed  an  extraordinary  liability  as  bailee, 
and  also  a  legal  command  to  serve  all  who  come.    These 

12a.  See  Wyman,  Public  Service  Corporations  for  extended 
treatment  of  this  subject;  also,  Corporations,  in  this  series. 
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two  types  of  business  we  note  here  because  they  are 
bailees.  The  other  public  service  businesses — the  tele- 
graph, the  telephone,  are  not  bailees,  and  belong  to  a 
subject  treated  elsewhere.  The  warehouseman  has  be- 
come largely  subject  to  modern  public  utility  laws,  but  as 
a  bailee  he  is  "ordinary"  and  subject  to  the  rules  hereto- 
fore discussed. 

Sec.  10.  INNKEEPERS.  Innkeepers  are  those  who  make 
it  their  business  to  entertain  travellers  with  board  and  lodging 
for  hire. 

An  inn  is  a  house  which  is  held  out  to  the  public  as  a 
place  where  all  transient  persons  who  come  will  be  re- 
ceived and  entertained  as  guests  for  compensation. ^^  A 
lodging  house  is  not  an  inn ;  nor  is  a  restaurant. 

The  innkeeper  must  receive  all  who  come,  and  who 
are  willing  to  pay  his  reasonable  charges,  so  long  as  his 
accommodations  remain. 

The  innkeeper  is  held  to  an  extraordinary  responsi- 
bility ;  but  the  cases  differ  as  to  the  extent.  Under  some 
he  is  an  insurer  of  the  goods  of  the  guest,**  except  for 
loss  by  Act  of  God  and  the  pubHc  enemy ;  but  other  views 
do  not  hold  him  to  so  onerous  an  undertaking;  although 
in  all  cases  he  must  use  extreme  care.  Modem  statutes 
permit  him  by  notice  given  in  a  specified  way  to  require 
the  deposit  of  valuables  with  him  for  safe  keeping  in 
order  to  render  him  responsible.  Under  these  statutes 
the  guest  may  retain  possession  of  the  usual  parapher- 
naha  of  a  traveller. 

13.  Fay  V.  Pacific  Improvement  Co.,  93  Cal.  253,  16  L.  R.  A.  188. 

14.  De  Wolf  V.  Ford,  193  N.  Y.  396,  86  N.  E.  527,  21  L.  R.  A. 
N.  S.  860;  Gile  V.  Libby,  36  Barb.  (N.  Y.)  70. 
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The  innkeeper  has  a  lien  upon  the  goods  of  his  guest 
for  his  reasonable  charges.^^ 

Sec.  11.  COMMON  CARRIER  DEFINED.  A  common 
carrier  may  be  defined  as  a  person  who  holds  himself  out  to 
transport  goods  or  persons  or  both,  for  hire,  from  one  place 
to  another.16 

Carriers  are  of  either  private  or  public.  A  private 
carrier  is  a  bailee  whose  rights  and  obligations  are  those 
of  an  ordinary  bailee  heretofore  considered.  If  a  car- 
rier undertakes  to  serve  those  who  come  to  hire  him 
he  is  a  public  carrier,  and  the  law  imposes  upon  him 
the  character  of  a  public  servant.  Carriers  as  we  know 
them  today  are  generally  incorporated  companies ;  and 
besides  being  a  public  calling,  which  in  itself  imposes 
on  them  duties  to  deal  indiscriminately  with  all  who 
come,  at  reasonable  prices,  may  have  also  important  pub- 
lic franchises,  as  the  right  to  lay  tracks  in  the  street  and 
to  exercise  the  power  of  eminent  domain. 

Carriers  may  undertake  to  carry  goods  or  passengers, 
and  may  limit  themselves  to  the  carriage  of  classes  of 
goods  such  as  small  packages.^^* 

Sec.  12.  COMMON  CARRIER'S  DUTY  OF  INDIS- 
CRIMINATE SERVICE.  The  common  carrier  must  serve 
all  who  come  for  the  kind  of  service  that  it  purports  to  give. 

A  common  carrier  may  limit  itself  to  a  certain  terri- 
tory, and  a  common  carrier  of  goods  may  confine  itself 

15.  Robins  &  Co.  v.  Gray,  L.  R.  (1895)  2  Q.  B.  D.  501. 

16.  Dwight  V.  Brewster,  i  Pick.  (Mass.)  50,  11  Amer.  Dec. 
133 ;  Liverpool  Steam  Co.  v.  Phenix  Co.,  129  U.  S.  397  at  p.  440. 

i6a.  This  would  not  be  true  of  a  railroad  or  any  carrier 
operating  under  a  franchise  requiring  a  general  carriage  business. 
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to  certain  classes  of  goods.  But  all  customers  are  en- 
titled to  equal  service  so  long  as  the  facilities  are  not 
exhausted.^^  Neither  can  it  discriminate  in  rates.  The 
Interstate  Commerce  Act  with  its  amendments  from  time 
to  time  has  been  largely  concerned  with  this  question  of 
enforcing  indiscriminate  service  at  reasonable  rates. 

Sec.  13.  COMMON  CARRIER'S  DUTY  TO  TRANS- 
PORT GOODS  SAFELY.  The  rule  of  the  common  law  was 
that  the  cjirrier  of  goods  undertook  an  absolute  duty  to  carry 
and  deliver  safely,  imless  harm  befell  by  Act  of  God  or  the 
Public  Enemy.  The  courts  permitted  a  modification  by  spe- 
cial contract,  but  Federal  legislation  has  restored  the  com- 
mon law  nile. 

(i)  The  carrier  liable  as  an  insurer.  It  has  been  the 
law  from  early  times  that  a  carrier  is  an  insurer  of  the 
safety  of  the  goods  entrusted  to  its  care  (with  the  ex- 
ceptions hereinafter  noted)  ;  that  is  to  say  that  it  has  no 
defense  that  the  loss  was  one  not  attributable  to  its  neg- 
ligence, or  one  which  it  could  not  have  prevented  by 
the  exercise  of  every  precaution.^^  The  reason  for  the 
rule  was  stated  in  the  case  cited  as  follows:  "And  this 
is  a  politic  establishment,  contrived  by  the  policy  of  the 
law,  for  the  safety  of  all  persons,  that  they  may  be  safe 
in  their  ways  of  dealing;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all  persons  that  had  any 
dealings  with  them,  by  combining  with  thieves,  etc.,  and 
yet  doing  it  in  such  a  clandestine  manner  as  would  not 
be  possible  to  be  discovered."    This  rule  has  been  main- 

17.  Missouri  Pac.  R.  Co.  v.  Larrabee  Flour  Mills  Co.,  211  U.  S. 
612. 

18.  Coggs  V.  Bernard,  2  Ld.  Raymond,  909,  i  Smith's  Leading 
Cases,  369. 
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tained  to  the  present  day  and  re-affirmed  in  recent  fed- 
eral legislation. 

(2)  The  exceptions  to  the  liability.  The  carrier  is 
excused  if  the  loss  is  caused  by  the  following  causes, 
each  of  which  is  defined  and  briefly  commented  upon : 

(a)  Act  of  God.  An  act  of  God  is  a  violent  eruption 
of  nature,  not  caused  by  man's  intervention  and  which 
could  not  be  foreseen  or  guarded  against.  Hurricanes, 
unusual  floods,  earthquakes,  lightning,  landslides,  have 
in  them  the  elements  of  violence,  surprise,  lack  of  man's 
intervention,  which  make  them  "Acts  of  God."  ^®  The 
carrier  is  not  liable  for  loss  so  caused. 

(b)  Act  of  the  public  enemy.  A  public  enemy  was  a 
force  of  sufficient  organization  and  dignity  to  lay  claim 
to  political  power,  or  pirates  upon  the  high  seas.  A 
mob  was  not  a  public  enemy ,20  although  authorities  have 
excused  loss  caused  by  mobs  when  the  carrier  has  taken 
every  precaution, 

(c)  Loss  caused  by  shipper's  own  act.  This  includes 
loss  caused  by  improper  crating,  etc.,  and  being  attribut- 
able to  the  shipper,  the  carrier  is  not  liable. 

{d)  Inherent  defect  or  vice,  of  thing  shipped.  The 
carrier  must  take  such  proper  precautions  to  preserve 
goods  which  their  nature  demands,  as  refrigeration, 
watering  of  live  stock,  etc.  But  for  loss  not  thus  pre- 
ventable arising  out  of  the  inherent  defect  or  vice  of  the 
article  itself,  the  carrier  is  not  responsible. 

{e)  Loss  by  authority  of  law.  If  the  goods  are  seized 
under  legal  process,  or  other  authority  of  law,  the  car- 
rier is  excused. 

(3)  Limitation  of  liability.  The  carrier  naturally  at- 
tempted a  limitation  of  this  liability,  and  the  courts  al- 

19.  New  Brunswick  Steamboat  Co.  v.  Thiers,  4  Zabr.   (N.  J.) 
697,  64  Am.  Dec.  394. 

20.  Coggs  V.  Bernard,  supra. 
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lowed  this  to  be  done  by  special  contract.  In  England 
they  were  permitted  to  do  so  merely  by  posting  notice  of 
limitation,  until  legislation  in  1854  required  special  con- 
tract. In  this  country,  limitation  by  merely  giving  notice 
has  generally  been  held  insufficient,  unless  brought  home 
to  the  shipper  and  assented  to  by  him.  In  that  event 
liability  could  be  reduced  to  that  caused  by  the  carrier's 
oimi  negligence  which  the  carrier  could  not  contract 
away.21 

By  federal  legislation  (Carmack  Amendment,  first  and 
second  Cummins  Amendment)  the  common  law  liability 
of  the  carrier  has  been  practically  restored;  and  it  has 
also  been  provided  that  the  initial  carrier  shall  be  liable 
for  loss  or  damage  whether  arising  upon  its  own  line 
or  upon  the  lines  of  connecting  carriers  over  which  it 
has  accepted  shipment. 

A  much  mooted  point  in  regard  to  this  question  of 
liability  arose  in  connection  with  a  stipulation  as  to  value. 
For  instance,  suppose  a  loss  of  automobiles  shipped 
under  an  express  receipt  limiting  liability  to  $50.cx>  unless 
a  greater  valuation  was  stipulated  in  the  receipt.  In  some 
states  it  was  denied  that  such  a  limitation  was  effective ; 
but  the  United  States  courts  upheld  such  a  limitation 
even  against  the  carrier's  own  negligence ;  22  and  the 
Croninger  case  decided  that  the  federal  rule  must  prevail 
in  all  interstate  shipments.  By  the  first  and  second 
Cummins  Amendments,  the  rule  now  is  that  the  law 
prohibits  all  limitations  upon  the  carrier's  liability  for 
full  loss,  damage  or  injury  caused  by  it  except  when 
rates  dependent  upon  the  value  declared  in  writing  by 
the  shipper,  or  agreed  to  in  writing  by  the  shipper  as 

21.  Games  v.  Union  Transportation  Co.,  28  Ohio  St.  118. 

22.  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491 ;  Pierce  Co. 
V.  Wells  Fargo  Co.,  236  U.  S.  278. 
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the  released  value,  are  authorized  by  the  Interstate  Com- 
merce Commission.23 

(4)  Beginning  and  termination  of  liability  as  insurer. 
The  Hability  of  the  carrier  as  such  begins  upon  the  receipt 
of  the  goods  for  shipment  without  further  order  of  the 
shipper.  Upon  the  question  when  the  liabiHty  of  the 
carrier  as  a  carrier  (that  is,  as  an  insurer)  ceased,  and 
its  liability  as  a  warehouseman  (that  is,  liable  only  in 
case  of  negligence)  began  there  were  three  rules.  The 
Massachusetts  rule  was  that  the  carrier's  liability  as  such 
ends  when  the  goods  arrive  at  their  destination  and 
there  safely  deposited  in  the  warehouse  or  upon  the  plat- 
form, no  notice  to  consignee  necessary.  The  New  Hamp- 
shire rule  was  that  the  carrier's  liability  ends  when  the 
goods  have  arrived  at  destination  and  a  reasonable  time 
elapsed  during  which  they  might  have  been  removed,  no 
notice  to  consignee  being  necessary.  The  New  York  rule 
was  that  the  carrier  must  give  the  consignee  notice,  and 
then  he  must  have  a  reasonable  time  in  which  to  remove 
them.  The  New  York  rule  is  also  the  rule  applied  every- 
where as  to  water  carriers.  By  order  of  the  Interstate 
Commerce  Commission,  the  bill  of  lading  now  reads  to 
the  effect  that  the  carrier's  liability  shall  become  that  of 
warehouseman  for  loss  by  fire  occurring  after  the  expira- 
tion of  free  time  allowed  by  the  tariffs  lawfully  on  file, 
after  notice  of  the  arrival  of  the  property,  duly  sent  or 
given,  and  after  the  property  has  been  placed  for  de- 
livery, or  tendered  to  consignee's  order. 

Sec.  14.  COMMON  CARRIER'S  DUTY  TO  TRANS- 
PORT WITHOUT  DELAY.    The  common  carrier  under- 

23.  Interstate  Commerce  Commission  Reports,  Vol.  54,  p.  66. 
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takes  to  use  diligence  to  transport  without  delay.     But  any 
cause  not  arising  out  of  his  negligence  excuses  him. 

The  common  carrier  is  not  an  insurer  of  undelayed 
transportation;  he  vmdertakes  only  to  use  due  care. 
Causes  beyond  his  control  excuse  him;  they  need  not 
be  "Acts  of  God." 

Sec.  15.  FREIGHT  AND  DEMURRAGE.  Freight  is  the 
charge  which  a  carrier  of  goods  is  entitled  to  make  for  its 
services  as  carrier.  Demurrage  is  the  charge  for  delay  by 
the  shipper  or  consignee  in  not  unloading  the  cargo  after  a 
reasonable  length  of  time  has  elapsed  for  its  unloading. 

The  compensation  of  the  carrier  for  carrying  the  ship- 
ment is  called  freight.  Freight  rates  must  be  reason- 
able and  equal  upon  all.  What  maximum  rates  may  be 
charged  is  now  governed  by  the  federal  law,  so  far  as 
interstate  commerce  is  concerned,  under  the  supervision 
of  the  Interstate  Commerce  Commission. 

The  carrier  may  also  charge  demurrage,  that  is,  a 
charge  for  delay  in  unloading  cars  whereby  they  are 
held  on  the  track  more  than  a  reasonable  length  of  time. 
This  would  not  apply  of  course  to  small  shipments  in 
which  it  is  the  carrier's  duty  to  unload  upon  the  plat- 
form or  in  its  warehouse,  but  refers  to  the  charge  made 
upon  cars  which  are  set  upon  sidetracks  for  the  consignee 
to  unload.25 

25.  Schumacher  v.  R.  Co.  207  III.  199. 
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CHAPTER  4. 
BILLS    OF   LADING   AND   WAREHOUSE   RECEIPTS. 

Sec.  16.  DOCUMENTS  OF  TITLE  DEFINED.  A  doc- 
ument of  title  is  a  document  issued  by  a  carrier  or  ware- 
houseman reciting  the  receipt  of  goods  for  carriage  or  keep- 
ing and  the  terms  and  conditions  thereof.  It  sets  forth  the 
contract  between  the  bailee  and  bailor;  and  also  is  a  symbol 
of  the  goods  themselves  whereby  they  may  be  transferred. 

A  document  of  title  is  a  document  issued  by  a  bailee 
setting  forth  the  fact  and  terms  of  the  bailment.  The 
term  is  not  used  to  describe  a  document  which  in  itself 
effects  or  evidences  transfer  of  title.  Thus  a  bill  of  sale 
while  in  one  sense  a  document  of  title,  inasmuch  as  it  is 
a  document  whereby  the  transfer  of  title  is  witnessed, 
is  not  a  document  of  title  as  that  phrase  is  used  in  com- 
mercial law.  The  idea  in  the  phrase  document  of  title 
is  that  one  has  possession  of  goods  to  which  another  is 
entitled,  and  to  show  such  possession  issues  an  instru- 
ment which  instrument  thereupon  stands  to  the  owner  in 
the  place  of  the  goods  and  is  the  evidence  of  his  owner- 
ship thereof.26 

Documents  of  title  in  use  in  commercial  life  are  bills 
of  lading  and  warehouse  receipts. 

A  document  of  title  is  a  contract  between  the  parties, 
and  is  a  symbol  of  the  goods  themselves  whereby  they 
may  be  transferred.    It  also  in  its  form  is  very  important 

26.  "All  documents  of  title  have  this  in  common,  that  they  are 
receipts  of  a  bailee  or  orders  upon  a  bailee."  Williston  on  Sales, 
Sec.  405. 

34 
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in  determining  whether  title  has  passed  between  buyer 
and  seller.27 

Sec.  17.  ASSIGNABILITY  AT  COMMON  LAW.  Doc- 
uments of  title  were  assignable  at  common  law. 

By  the  common  law  (meaning  thereby  the  non-statu- 
tory law  and  ignoring  the  distinction  between  equity  and 
law),  bills  of  lading  were  assignable;  they  were  not  ne- 
gotiable. A  transferee  took  such  right  to  the  goods  as 
his  transferor  had,  and  could  protect  that  right  by  no- 
tice to  the  bailee.  Today  documents  of  title  are  both 
assignable  and  negotiable  as  drawn,  as  hereafter  shown. 

Sec.  18.  LEGISLATION  UPON  DOCUMENTS  OF 
TITLE,  There  have  been  recently  enacted:  (1)  The  Uni- 
form Bills  of  Lading  Act;  (2)  The  Uniform  Warehouse  Re- 
ceipt Act;  (3)  The  Federal  Bills  of  Lading  Act;  (4)  The 
Uniform  Sales  Act,  containing  provisions  as  to  documents 
of  title. 

The  need  of  an  up-to-date  and  authentic  statement  of 
the  law  concerning  documents  of  title  as  felt  in  the  com- 
mercial practices  of  the  day  has  been  met  by  state  and 
federal  enactments,  as  follows : 

(i)     The  Uniform  Bills  of  Lading  Act.^8 
(2)     The  Uniform  Warehouse  Receipt  Act.*^ 

27.  See  Subject  Transfer  of  Title,  post. 

28.  In  force  in  Alaska,  California,  Connecticut,  Idaho,  Illinois, 
Iowa,  Louisiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  North  Carolina,  New  Hampshire,  New 
Jersey,  New  York,  Ohio,  Pennsylvania,  Rhode  Island,  Vermont, 
Washington,  and  Wisconsin. 

29.  In  force  in  Alabama,  Alaska,  Arkansas,  California,  Colo- 
rado, Connecticut,  Delaware,  District  of  Columbia,  Florida,  Idaho, 
Illinois,    Iowa,    Kansas,    Louisiana,    Maine,    Maryland,    Massa- 
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(3)  The  Federal  Bills  of  Lading  Act.^o 

(4)  The  Sales  Act,  which  recognizes  and  incorpo- 

rates the  provisions  of  the  other  acts  so  far  as 
they  affect  sales  and  pledges.^^ 

Sec.  19.  BILLS  AND  RECEIPTS  NEGOTIABLE  AND 
NON-NEGOTIABLE.  Under  the  legislation  above  noted 
bills  of  lading  and  warehouse  receipts  are  divided  into  those 
that  are  non-negotiable  and  those  that  are  negotiable,  accord- 
ing to  their  form. 

By  the  legislation  noted  in  the  previous  section,  bills 
of  lading  and  warehouse  receipts  are  of  two  forms,  those 
that  are  negotiable,  or  "order"  bills  of  lading  and  ware- 
house receipts,  and  those  that  are  "straight"  bills  of  lad- 
ing and  warehouse  receipts.  The  order  document  is  to 
the  consignor  or  consignee's  order ;  ^2  the  straight  docu- 
ment is  direct  to  consignor  or  consignee.  The  order 
document  is  the  more  suitable  one  to  use  when  a  sale  of 
goods  is  contemplated  while  they  are  in  transit  or  in  the 
warehouse,  and  especially  where  the  document  is  to  be 
used  for  purposes  of  security. 

Sec.  20  LEGAL  MEANING  OF  NEGOTIABILITY  AS 
HERE  APPLIED.  If  a  document  of  title  is  negotiable  it 
passes  with  greater  freedom  from  hand  to  hand  chiefly  by 
reason  of  the  fact  that  the  transferee  thereof  does  not  need 

chusetts,  Michigan,  Minnesota,  Missouri,  Montana,  Nebraska, 
Nevada,  New  Jersey,  New  Mexico,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania,  Porto 
Rico,  Rhode  Island,  and  South  Dakota. 

30.  United  States  Statutes  at  Large,  Vol.  39,  p.  538;  see  Uni- 
form Bill  of  Lading,  set  out  in  the  back  of  this  book. 

31.  See  Section  31,  post. 

32.  Uniform  Sales  Act,  Sec.  27. 
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to  notify  the  bailee  (railroad  or  warehouseman)  of  his  ac- 
quisition of  title,  while  a  transferee  of  an  assignable  docu- 
ment of  title  acquires  no  rights  against  the  bailee  except  by 
giving  notice.    Other  distinctions  noted  below. 

The  law  of  negotiable  paper  (bills  of  exchange,  promis- 
sory notes  and  checks),  became  incorporated  into  the 
common  law  by  judicial  decision  recognizing  the  cus- 
toms of  merchants.  Such  instrtunents,  being  drawn  with 
certain  requisites  of  form,  were  characterized  by  free- 
dom of  transferability  that  the  non-negotiable  promise  or 
order  or  contract  of  any  form  did  not  have,  and  out  of 
that  central  characteristic  arose  others,  and  the  nego- 
tiable instrument  thus  became  an  instrument  of  credit 
and  a  means  of  payment  that  we  can  hardly  imagine  the 
commercial  world  doing  without.  Such  instruments  are 
called  negotiable  instruments,  or  negotiable  paper  or 
commercial  paper;  and  are  governed  by  the  Uniform 
Negotiable  Instruments  Act.  The  law  as  to  documents 
of  title  (bills  of  lading  and  warehouse  receipts)  has 
borrowed  this  feature  of  negotiability  from  the  law  of 
Negotiable  Instruments;  but  it  must  always  be  remem- 
bered that  the  two  classes  of  instruments,  negotiable  in- 
struments on  the  one  hand,  and  documents  of  title  on 
the  other,  must  in  certain  respects  ever  be  different  and 
be  governed  as  they  are  today,  by  entirely  different 
bodies  of  law.  The  negotiable  instrument  is  a  promise 
to  pay,  or  an  order  to  pay,  money,  generally  (not  any 
particular  money),  while  a  document  of  title  calls  for 
the  delivery  by  a  bailee  of  goods — certain,  particular 
goods.  It  is  well  to  keep  this  thought  in  mind  that  a  bill 
of  exchange  or  warehouse  receipt  is  a  document  of  title, 
not  a  negotiable  instrument,  and  that  there  is  a  separate 
body  of  law  governing  each. 

Documents  of  title  are  negotiable  or  non-negotiable, 
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as  explained  in  the  previous  section.  But  both  kinds 
are  transferable.  If  the  negotiable  bill  of  lading  is 
transferred,  no  notice  of  its  transfer  need  be  given  the 
carrier,  as  the  carrier  must  assume  that  being  negotiable, 
it  may  therefore  have  been  negotiated  and  must  call  for 
its  production  before  surrendering  the  goods,  while  the 
transferee  of  a  negotiable  bill  of  lading  must  in  order 
to  protect  his  acquisition  give  notice  to  the  carrier.  The 
carrier  must  take  up  the  negotiable  bill  of  lading  and 
will  be  liable  to  any  one  who  may  purchase  it  in  case 
of  its  failure  so  to  do;  while  it  would  not  be  so  liable 
in  case  of  a  non-negotiable  bill. 

Sec.  21.  HOW  NEGOTIATION  OF  DOCUMENTS 
ACCOMPLISHED.  A  negotiable  document  is  transferable 
by  delivery  when  it  runs  to  bearer,  and  by  indorsement  when 
it  runs  to  the  order  of  a  certain  p>erson.  If  indorsed  in  blank 
it  then  becomes  payable  to  bearer. 

If  the  document  runs  to  bearer  it  may  pass  from  hand 
to  hand  without  indorsement ;  if  to  a  person's  order, 
then  it  must  be  indorsed  by  him  to  transfer  title.  He 
may  indorse  it  in  blank,  that  is,  by  simply  writing  his 
name;  or  sp>ecially,  that  is,  to  a  certain  person  over  his 
signature.  If  he  indorses  in  blank,  this  permits  its  fur- 
ther negotiation  by  mere  delivery;  if  he  indorses  it 
specially  it  can  only  be  negotiated  by  indorsement. 

Sec.  22.  RESULTS  OF  TRANSFER  OF  DOCUMENT 
TO  TRANSFER  TITLE  TO  GOODS.  When  a  negotiable 
or  non-negotiable  docimient  of  title  is  transferred  in  due 
form,  it  accomplishes  the  transfer  of  title  to  the  goods.  It  is 
a  symbolical  delivery  and  title  thereupon  vests  in  the 
transferee. 

A  document  of  title  is  a  symbol  of  the  goods.  When 
it  is  transferred  in  proper  form,  the  title  passes.     The 
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goods  then  become  the  goods  of  the  transferee.  We  have 
seen  that  notice  to  the  carrier,  warehouseman  or  other 
bailee  must  be  given  in  order  to  protect  the  transferee's 
rights  and  protect  him  against  the  future  acts  of  the 
transferor.  But  in  negotiable  documents  this  is  unneces- 
sary, and  in  non-negotiable  documents,  it  is  unnecessary 
as  between  transferror  and  transferee. 

Sec.  23.  WARRANTIES  OF  TRANSFERROR.  The 
transferror  warrants  to  the  transferee  the  genuineness  of  the 
bill,  his  title  thereto,  and  may  also  by  the  transfer  warrant 
the  goods,  as  shown  below. 

A  transferror  of  a  bill  of  lading  or  warehouse  receipt 
warrants : 

(a)  That  the  bill  or  receipt  is  genuine; 

(b)  That  he  has  a  legal  right  to  transfer  it; 

(c)  That  he  has  knowledge  of  no  fact  that  would 

impair  the  vaHdity  or  worth  of  the  document ; 

(d)  That  he  has  a  right  to  transfer  the  title  to  the 

goods,  that  the  goods  represented  by  the  docu- 
ment are  merchantable  or  fit  for  a  particular 
purpose  wherever  those  warranties  would  be 
made  if  the  sale  were  directly  to  the  goods 
themselves  without  use  of  such  document. 
But  the  transferror  does  not  guarantee  that  the  car- 
rier or  warehouseman  or  previous  indorsers  will  perform 
their  obligations.     In  that  event  the  holder  must   sue 
the  carrier  or  warehouseman.    In  this  respect  a  transfer 
of  a  document  of  title  is  notably  different  from  an  in- 
dorsement of  negotiable  paper  which  (unless  qualified) 
renders  the  indorser  liable  if  the  party  primarily  liable 
fails  to  make  payment. 
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Sec.  24.  THE  USE  OF  DOCUMENTS  OF  TITLE  AS 
SECURITY.  Documents  of  title  are  very  widely  used  as 
security  to  obtain  credit  from,  banks  and  other  lenders. 

In  case  of  credit  being  extended  with  a  document  of 
title  as  security  it  has  been  pointed  out  that  the  negoti- 
able or  order  form  is  the  more  convenient  and  safer  one 
to  use.  If  offered  by  the  consignor  it  should  be  to  con- 
signor's order;  if  by  consignee,  should  be  to  his  order 
or  endorsed  to  him  or  in  blank. 

Sec.  25.  RIGHT  OF  TRANSFEREE  OF  NEGOTIA- 
BLE DOCUMENT  AGAINST  THE  ISSUER  THEREOF. 
The  negotiation  of  a  negotiable  document  of  title  gives  the 
transferee  as  against  the  issuer  such  rights  as  such  trans- 
feree would  have  had  against  the  issuer  had  the  contract  been 
directly  with  him  according  to  the  terms  of  the  document. 

The  holder  of  a  negotiable  document  becomes  by  his 
acquisition  and  without  notice  to  the  carrier  or  ware- 
houseman a  party  to  the  document  as  though  he  had 
originally  contracted  with  the  issuer. 

The  carrier  (or  warehouseman)  cannot  interpose  the 
defense  that  he  has  not  received  the  goods  where  the 
bill  of  lading  is  issued  by  an  official  or  agent  having  power 
to  issue  bills  of  lading.  Neither  can  the  carrier  defend 
that  the  contents  of  the  goods  are  not  as  described,  un- 
less it  is  stated  that  "contents  unknown,"  or  "said  to 
contain"  or  "shippers  load  and  count,"  etc.  If  the  goods 
are  visible,  such  phrases  cannot  be  used  to  qualify  the 
liability,  unless  the  shipper  did  his  own  loading,  and  even 
there  such  provisions  do  not  qualify  if  the  goods  were 
actually  known  to  the  carrier  by  use  of  its  own  scales, 
etc.83 

33.  See  Article  in  16  Mich.  L.  R.  402. 
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PART  I. 

FORMATION  OF  CONTRACT  OF  SALE. 

A.    Definitions  and  Distinctions. 

CHAPTER  5. 

DEFINITION  AND  GENERAL  NATURE. 

Sec.  26.  DEFINITIONS.  "A  sale  of  goods  is  an  agree- 
ment whereby  the  seller  transfers  the  property  in  goods  to 
the  buyer  for  a  consideration  called  the  price."  "A  contract 
to  sell  goods  is  a  contract  whereby  the  seller  agrees  to  trans- 
fer the  property  in  goods  to  the  buyer  for  a  consideration 
called  the  price."  "A  contract  to  sell,  or  a  sale  may  be  abso- 
lute or  conditional."^ 

The  law  which  governs  contracts  to  transfer  the  owner- 
ship of  goods,  and  the  actual  transfer  of  such  ownership, 
from  one  person  to  another  for  a  consideration  is  called 
the  law  of  "Sales  of  Goods,"  or  more  briefly,  "Sales." 
The  law  of  sales  thus  concerns  itself  in  the  first  place 

I.  Uniform  Sales  Act,  Sec.  i.  For  complete  text  of  this  AcL 
and  note  as  to  states  adopting  it,  see  Appendix  A. 

41 
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with  the  contract  thereafter  to  pass  a  title,  in  the  sec- 
ond place  with  the  actual  passing  of  title  itself,  and  in 
the  third  place  with  the  results  of  the  sale,  or  the  obliga- 
tions which  endure  after  ownership  has  been  transferred. 
In  any  particular  transaction  one  or  more  of  these  situa- 
tions may  be  wanting,  or  they  may  all  exist,  (i)  Thus 
A  may  engage  with  B  that  A  will  secure  for  and  sell  to 
B  certain  wagons  which  B  agrees  to  buy.  Now  in  such 
case  no  transition  of  ownership  has  as  yet  been  effected. 
If  A  refuses  to  carry  out  his  contract  B  has  no  owner- 
ship in  or  claim  against  the  wagons  themselves  but  is  left 
to  his  remedy  in  a  suit  for  damages  occasioned  by  the 
breach.  (2)  Or,  pursuant  to  the  contract,  A  may  make 
an  actual  transfer  of  ownership  to  B.  He  may  do  this, 
as  we  shall  find,  even  though  he  may  perhaps  still  re- 
tain the  possession  of  the  wagons  for  the  time  being.  In 
such  a  case  title — that  is  to  say,  the  ownership  of  prop- 
erty in  the  goods — has  been  transferred;  B  may  claim 
the  wagons  as  his  own,  and  if  A  wrongfully  refuses  to 
deliver  them  or,  having  delivered,  wrongfully  retakes 
them,  B  may  have  the  aid  of  the  courts  to  secure  his 
property.  This  transaction  constitutes  the  sale  as  dis- 
tinguished from  the  contract  to  sell.  A  sale  need  not, 
however,  be  preceded  by  any  distinct,  preliminary  con- 
tract such  as  mentioned,  but  all  the  proceedings  may  con- 
sist in  one  transaction  wherein  the  ownership  is  trans- 
ferred and  the  price  paid.  Yet  even  in  such  case  there 
would  usually  really  be  a  contract  to  sell,  followed  by 
the  sale,  though  the  interval  between  the  two  might  be 
almost  or  quite  inappreciable.  (3)  After  B  has  secured 
his  title  there  may  still  be  existing  contractual  obliga- 
tions. A  may  have  undertaken  to  do  something  further  to 
the  goods,  or  in  reference  to  them;  or  B  may  have  un- 
dertaken that  A  may  have  the  goods  again  if  he,  B,  does 
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not  pay  the  price  within  a  certain  time.  Our  treatment  of 
the  law  of  Sales  will  take  us  into  all  this  subject  matter.  • 
The  term  "sales,"  it  will  thus  be  seen,  is  used  in  two 
ways :  first,  in  a  general  way,  to  cover  both  the  executory 
transaction  wherein  title  does  not  yet  pass  and  the  exe- 
cuted transaction  wherein  it  does,  and  also  in  a  more 
limited  way,  to  distinguish  the  latter  transaction  from 
the  former.  It  will  hereafter  be  used  in  both  senses,  as 
the  context  will  indicate. 

Sec.    27.    CONSIDERATION    CALLED    THE    PRICE. 

The  consideration  for  which  personal  property  is  sold  is 
called  the  price.  It  need  not  be  money.  It  may  be  expressly 
fixed  by  the  contract,  or  left  to  implication  to  pay  a  rea- 
sonable price. 

"Price"  is  the  term  indicating  the  consideration  for  the 
sale.  It  may  be  money  or  not.  "Barters  or  exchanges" 
are  governed  by  the  law  of  Sales  and  the  Uniform  Sales 
Act. 

(a)     Price  implied. 

The  price  need  not  be  expressly  arrived  at  but  may  be 
determined  by  the  course  of  dealing  between  the  parties.^' 

If  the  price  is  not  expressly  stated,  it  may  mean  either 
that  there  is  an  omission  of  an  essential  element,  or  that 
no  contract  exists,  or  it  may  mean  that  the  price  is  left 
to  implication.  This  depends  on  what  a  person  would 
be  entitled  reasonably  to  infer  from  the  circumstances. 
Thus  if  one  orders  goods  having  a  market  price  or  a 
catalogue  price,  it  is  to  be  inferred  that  he  intends  to 
pay  such  market  price  2  or  catalogue  price.^    But  nego- 

la.  Phifer  v.  Erwin,  100  N.  C.  59. 

2.  McEwen  v.  Morey,  60  111.  32.  ' 

3.  Paine  Lumber  Co.  v.  Betcher,  34  Minn.  480.  ' 
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tiations  concerning  the  purchase  of  a  specific  horse,  or 
second  hand  automobile,  or  any  article  upon  which  a  set- 
tlement as  to  price  would  have  to  be  made  before  it  could 
be  said  there  was  any  contract,  would  not  result  in  con- 
tract until  such  price  was  arrived  at. 

(b)     Sale  for  a  price  to  he  afterwards  agreed  upon. 

In  this  case  the  contract  is  incomplete  as  the  price  may 
never  be  agreed  upon.  If,  however,  the  buyer  keeps  the 
goods  and  no  price  is  agreed  upon,  the  Sales  Act  pro- 
vides a  remedy  of  a  quasi-contractual  nature  *  that  the 
buyer  shall  pay  a  reasonable  price. 

(c)     Sale  for  a  price  to  he  fixed  by  a  third  party. 

In  this  case  there  is  a  good  contract,  based  upon  a  con- 
dition that  may  never  be  performed  and  which  may  there- 
fore defeat  the  sale.^ 

If  the  valuation  by  the  third  party  is  fraudulent,  neither 
party  is  bound  by  it  and  it  may  be  set  aside. 

In  case  the  valuation  is  not  made  and  the  buyer  re- 
ceives and  retains  the  goods  he  is  liable  for  a  reasonable 
price. 

(d)     Price  to  be  ascertained  hy  future  event. 

The  price  may  be  ascertained  by  a  future  event,  as, 
the  future  market  price.  In  such  case,  the  contract  is  a 
valid  one. 

Sec.  28.  CONDITIONAL  SALES  DEFINED.  A  condi- 
tional sale  is  a  sale  in  which  the  transfer  of  ownership  de- 

4.  Williston  on  Sales,  p.  203. 

5.  Sales  Act,  Sec.  10. 
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pends  upon  a  condition  the  breach  of  which  will  defeat  the 
title  if  it  has  passed,  or  prevent  it  from  passing  if  it  has 
not  passed. 

The  term  "conditional  sale"  is  correctly  used  to  de- 
scribe two  situations.  The  first  is  that  situation  in  which 
one  transfers  the  ownership  of  goods  to  another  upon  a 
provision  that  the  ownership  shall  come  back  and  revest 
in  him  if  he,  the  seller,  does  something  within  a  certain 
time,  or  providing  the  buyer  does  something  or  fails  to 
do  something  within  a  certain  time. 

The  usual  transaction,  however,  which  this  term  is 
used  to  describe,  is  the  familiar  one  in  which  one  trans- 
fers the  possession  of  goods  to  another  but  provides  that 
title  shall  not  vest  in  the  other  until  the  purchase  price  is 
paid  or  some  other  act  done.  The  title  is  retained  for 
purposes  of  security.  Selling  goods  on  the  installment 
plan  and  providing  that  the  title  shall  remain  in  the  seller 
until  the  last  installment  is  paid  is  a  familiar  example.® 

Sec.  29.  SALES  DISTINGUISHED  FROM  GIFTS.  A 
gift  is  a  transaction  wherein  one  person  for  no  considera- 
tion, that  is,  gratuitously,  transfers  to  another  ownership  in 
property. 

There  is  a  fundamental  distinction  between  a  gift  and 
a  sale.  One  is  a  purely  gratuitous  act,  whereas  the  other 
is  contractual  in  nature,  imposing  obligations  enforce- 
able in  the  courts.  A  promise  to  make  a  gift  is  unen- 
forceable; if  broken  there  is  no  remedy.  If  the  gift  is 
made,  the  giver  parts  with  whatever  title  he  had  and  no 
more.  In  fact,  if  he  have  creditors  hindered  or  delayed 
from  the  collection  of  their  claims  by  such  gift,  such 
creditors  may  have  it  set  aside  as  a  transfer  which  is  f rau- 

6.  For  remedies  in  conditional  sales,  see  post.  Sec.  95. 
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dulent  as  to  them.  But  a  sale  may  in  many  cases  give  a 
better  title  than  the  seller  himself  had.  That  subject  is 
discussed  more  at  length  hereafter.  And  even  an  in- 
solvent debtor  may  sell  his  goods  to  a  purchaser  in  good 
faith  (subject,  of  course,  to  the  lien  of  such  mortgages, 
judgments,  etc.,  as  may  be  of  record  and  in  force). 
(Sales  have  been  distinguished  from  Bailments  in  Chap- 
ter I  of  Subdivision  I,  supra. ) 

In  a  gift  there  can  be  no  warranty.  That  one  "must 
not  look  a  gift  horse  in  the  mouth"  is  as  good  law  as  it 
is  good  sentiment. 

B.    Form  of  Contract. 

Sec.  30.  SALE  IN  WRITING;  ORAL;  OR  IMPLIED. 
"Subject  to  the  provisions  of  this  act  and  of  any  statute  in 
that  behalf,  a  contract  to  sell  or  a  sale  may  be  made  in 
writing  (either  with  or  without  seal)  or  by  word  of  mouth,  or 
may  be  inferred  from  the  conduct  of  the  parties."  ^ 

Innumerable  sales  of  personal  property  are  made  upon 
the  market  day  by  day.  The  chief  end  of  any  mercantile 
business  is  to  sell  its  product.  Any  law  requiring  sales  to 
be  put  in  any  i>articular  form  would  be  senseless  and 
impracticable.  Sales  may  be  in  writing;  may  be  oral; 
may  be  implied ;  may  be  any  combination  of  these. 

The  "statute  of  frauds,"  17th  section,  requires  a  writ- 
ten proof  if  the  sale  is  above  a  certain  amoimt,  and  if 
there  has  not  been  performance  in  whole  or  part.  This 
subject  is  discussed  in  Volume  I,  but  will  also  be  cov- 
ered briefly  here. 

Sec.  31.  FORMALITIES  REQUIRED  IN  CERTAIN 
CASES.       PROVISIONS     OF     THE     "STATUTE     OF 

7.  Uniform  Sales  Act,  Sec.  3. 
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FRAUDS"  AND  UNIFORM  SALES  ACT.  By  the  17th 
section  of  the  English  Statutes  of  Frauds,  substantially  copied 
by  enactment  in  many  of  the  states,  and  by  section  4  of  the 
Uniform  Sales  Act,  a  contract  to  sell  or  a  sale  of  goods  at 
a  price  amounting  to  or  above  a  certain  sum  is  not  enforce- 
able in  the  courts  imless  a  payment  has  been  made  upon  the 
bargain  or  xmless  part  of  the  goods  have  been  accepted  and 
actually  received  by  the  buyer  or  unless  some  memorandiun 
in  writing  of  the  contract  or  sale  has  been  signed  by  the 
party  sought  to  be  charged  or  by  his  duly  authorized  agent. 

Statutes  substantially  to  this  effect  are  in  force  in 
the  following  states  and  territories :  Alaska  ($50)  ;  Ari- 
zona ($5CX))  ;  Arkansas  ($30)  ;  California  ($200)  ;  Colo- 
rado ($50)  ;  Connecticut  ($100)  ;  District  of  Columbia 
($50)  ;  Florida  (of  any  amount)  ;  Georgia  ($50)  ;  Idaho 
($200)  ;  Illinois  ($5CX))  ;  Indiana  ($50)  ;  Indian  Territory 
($30)  ;  Iowa  (of  any  amount)  ;  Maine  ($30)  ;  Maryland 
($50)  ;  Massachusetts  ($500)  ;  Michigan  ($50)  ;  Minne- 
sota ($50)  ;  Mississippi  ($50)  ;  Missouri  ($30)  ;  Montana 
($200)  ;  Nebraska  ($50) ;  Nevada  ($200)  ;  New  Jersey 
($500)  ;  New  Hampshire  ($33)  ;  New  York  ($50)  ; 
North  Dakota  ($50)  ;  Ohio  ($2500)  ;  Oklahoma  ($50)  ; 
Oregon  ($50) ;  Pennsylvania  ($500)  ;  Rhode  Island 
($500)  ;  South  Carolina  ($50)  ;  South  Dakota  ($50)  ; 
Tennessee  ($500)  ;  Utah  ($200)  ;  Vermont  ($40)  ; 
Washington  ($50);  Wisconsin  ($50);  Wyoming  ($50). 

The  English  "Statute  of  Frauds"  was  passed  to  pre- 
vent "frauds  and  perjuries,"  that  is,  false  testimony  in 
respect  to  alleged  transactions.*  Clearly,  if  the  law  re- 
quires a  plaintiff  who  alleges  a  breach  of  contract  of 

8.  See  Volume  on  Contracts  in  this  series  for  general  discussion 
of  Statute  of  Frauds. 
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sale  to  produce  written  evidence  of  the  contract,  signed  by 
the  other  party,  there  can  be  no  perjury  on  his  part  in 
that  respect,  and  neither  can  the  other  party  swear  con- 
trary to  such  written  evidence,  except  to  prove  it  a  forg- 
ery or  fraudulently  obtained.  The  statute  also  allows, 
however,  the  enforcement  of  a  contract  of  sale  when 
there  is  no  writing,  if  it  has  been  partly  performed  by 
some  payment  or  by  delivery  and  acceptance  of  some 
part;  for,  these  things  furnish  corroborative  evidence  of 
the  sale  alleged. 

The  following  should  be  observed  in  reference  to  this 
statute : 

First:  The  provision  concerns  the  enforcement  and 
in  no  sense  the  validity  of  the  transaction.  Therefore,  if 
the  contract  of  sale  has  been  executed,  or  if  the  defense 
is  not  relied  upon  by  the  party  sought  to  be  charged,  the 
provision  has  no  application. 

Second:  The  statute  does  not  apply  at  all  if  the  goods 
are  sold  for  a  less  sum  than  a  certain  value,  this  value,  dif- 
fering in  different  states,  as  shown  above. 

Third:  That  a  sale  is  enforceable  notwithstanding 
there  is  no  writing; 

(a)  If  below  the  amount  named; 

(b)  If  a  part  payment  has  been  made; 

(c)  If  a  part  delivery  has  been  made  and  received; 

(d)  If  a  sale  is  of  goods  to  be  specially  made  up  for 

the  buyer. 

Fourth:  The  practical  observation  should  be  made 
that  out  of  the  great  multitude  of  cases  to  which  the  stat- 
ute would  be  a  defense,  because  no  compliance  therewith, 
the  deal  nevertheless  goes  through  as  planned,  as  the 
parties  intend  it  shall. 

This  seventeenth  section  of  the  statute  of  frauds  has 
been  incorporated  in  the  Sales  Act.    An  important  addi- 
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tion  has  been  made  respecting  sales  of  goods  to  be  made 
up  to  the  special  order  of  the  buyer,  as  explained  here- 
after. 

Sec.  32.  STATUTE  OF  FRAUDS  NOT  APPLICABLE 
IF  PRICE  IS  LESS  THAN  A  CERTAIN  AMOUNT. 
The  statutes  of  frauds  of  the  various  states  name  a  certain 
price  at  and  beyond  which  sales  are  to  be  unenforceable  un- 
less the  other  provisions  of  the  statute  are  satisfied.  To 
bargains  below  that  price  the  statute  has  no  application. 
This  price  varies  in  the  different  jurisdictions. 

If  a  bargain  is  for  less  than  the  price  named  in  the  stat- 
ute, it  is  enforceable  though  there  is  no  written  memoran- 
dum and  though  there  has  been  nothing  paid  and  no  part 
of  the  goods  delivered.  For  in  sales  of  small  amounts  it 
would  be  a  matter  of  too  great  inconvenience  to  require 
the  formalities  required  in  sales  of  greater  moment,  and 
the  law  considers  that  a  party  will  not  for  the  smaller 
sums  be  so  strongly  tempted  to  commit  perjury,  or  if 
he  does  so,  the  hardship  is  not  enough  to  overcome  other 
considerations.  Accordingly  the  statute  does  not  include 
sales  which  are  below  a  certain  amount. 

If  several  articles  are  purchased  at  one  time  and  under 
one  contract  the  statute  applies  if  the  aggregate  price  is  of 
or  above  the  amount  named  in  the  statute,  although  each 
article  was  separately  priced  at  an  amount  below  the 
amount  named  in  the  statute.  The  test  would  be  whether 
or  not  the  contract  was  all  one  contract  and  not  several 
contracts.^ 

Example  i.  A  comes  to  B's  residence  and  offers  B  $10 
for  a  chair,  $5  for  a  lamp,  $3  for  a  stool,  and  $35  for  a 
bookcase.     B  accepts  this  offer.  He  afterwards  refuses 

9.  Mechem  on  Sales,  Sec.  349,  35c 
Bays — 4 
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to  deliver  the  articles.  Nothing  has  been  paid  and 
there  has  been  no  memorandum.  A  statute  is  in  force 
in  reference  to  sales  in  sums  of  $50  and  upwards.  B  can 
plead  this  statute  in  defense,  for  the  contract  of  sale  is 
all  one,  having  been  made  at  one  time  and  as  one  trans- 
action. ^^ 

Sec.  33.  STATUTE  OF  FRAUDS  NO  DEFENSE  IF 
PAYMENT  HAS  BEEN  MADE  IN  WHOLE  OR  IN 
PART.  If  there  has  been  a  pajnnent  by  the  buyer  the  con- 
tract is  enforceable  by  or  against  him  though  it  is  otherwise 
unexecuted  and  though  it  is  entirely  oral. 

Example  2.  A  sells  B  an  automobile  for  $I2CX).  There 
is  no  writing  and  the  automobile  has  not  been  delivered, 
but  B  gave  and  A  accepted  $10  in  part  payment.  Neither 
party,  on  being  sued,  can  plead  the  statute  of  frauds  in 
defense. 

Payment  may  be  in  any  thing  agreed  upon  as  such.^* 
Payment  by  one's  own  note  has  been  held  not  to  be 

payment ;  or  a  mere  agreement  to  apply  an  indebtedness 

in  part  payment.^^ 

Sec.  34.  STATUTE  OF  FRAUDS  NO  DEFENSE 
WHERE  THERE  HAS  BEEN  DELIVERY  AND  AC- 
CEPTANCE  OF  ALL  OR  PART  OF  THE  GOODS.  A 
delivery  and  actual  acceptance  of  the  goods  or  any  part  of 
them  at  the  time  of  making  the  bargain  or  before  suit  is 
brought  is  sufficient  to  enable  the  party  suing  to  prove  the 
contract  though  it  is  entirely  oral  and  no  part  of  the  price 
has  been  paid. 

10.  Baldy  v.  Parker,  2  B.  &  C.  37. 

11.  Wier  V.  Hudnut,  115  Ind.  525. 

12.  Krohn  v.  Bantz,  68  Ind.  277 ;  Walker  v.  Nussey,  16  M.  &  W. 
302. 
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Note  that  there  must  be  both  delivery  by  the  seller  and 
actual  acceptance  by  the  buyer.  If  the  seller  attempts  to 
make  delivery,  but  the  buyer  refuses  to  accept,  the  con- 
tract cannot  be  proved  unless  there  has  been  a  part  pay- 
ment or  a  written  memorandum.  It  is  sufficient  if  the 
delivery  and  acceptance  is  in  part  only.  If  articles  of  a 
miscellaneous  sort  were  all  bought  under  one  contract  of 
sale,  the  delivery  and  acceptance  of  any  one  of  these 
articles  would  be  a  sufficient  delivery  and  acceptance  to 
satisfy  the  statute  and  permit  the  enforcement  of  the  en- 
tire contract.  But  if  articles  are  bought  under  separate 
contracts,  the  performance  or  part  performance  of  one 
of  these  could  not  be  relied  on  in  aid  of  another. 

Delivery  and  acceptance  does  not  necessarily  involve 
removal  of  the  goods,  although  that  would  be  the  usual 
case,  but  in  the  event  of  delivery  and  acceptance  without 
removal  there  would  have  to  be  some  act  showing  clearly 
that  one  party  meant  to  deliver,  and  the  other  to  take 
control  of  the  property.^^ 

Sec.  35.  STATUTE  OF  FRAUDS  NO  DEFENSE 
WHERE  THERE  IS  A  SUFFICIENT  SIGNED  MEM- 
ORANDUM. If  there  has  been  no  payment  and  no  deliv- 
ery and  acceptance  of  the  goods  or  any  part  of  them  then 
the  statute  requires  a  memorandum  signed  by  the  party 
sought  to  be  charged. 

There  being  no  sufficient  performance  to  take  away 
the  defense  of  the  statute  of  frauds,  there  must  be  a  mem- 
orandum signed  by  the  party  sought  to  be  charged.  Of 
this  it  should  be  noted : 

13.  Shindler  v.  Houston,  1  N.  Y.  261. 
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First.  The  memorandum  need  not  be  of  a  formal 
character;  it  may  be  in  the  form  of  a  note,  letter,  re- 
ceipt, entries  in  book,  telegrams,  etc.,  provided  these  con- 
tain a  sufficient  memorandum  and  be  signed.  It  may 
also  consist  in  a  series  of  papers,  if,  all  together,  they  go 
to  make  up  or  express  one  contract.^* 

Second.  That,  in  most  states,  the  memorandum  need 
not  be  made  at  the  time  the  contract  of  sale  is  made, 
but  it  is  sufficient  if  it  be  made  any  time  thereafter  but 
before  suit  is  begun.  This  accomplishes  the  purpose  of 
the  statute,  as  that  is  merely  for  the  prevention  of  frauds 
and  perjuries.  It  is  therefore  immaterial  when  the  mem- 
orandum was  made  and  signed  by  the  party  sought  to  be 
charged  or  his  duly  authorized  agent. 

Third.  The  memorandum  must  state  all  the  material 
terms  of  the  contract  and  leave  no  material  term  to  be 
orally  proved.  All  of  the  contract  must  be  proved  by  the 
memoranda.  It  must  state  the  names  of  or  describe  the 
parties  though  the  name  in  the  signature  would  be  suffi- 
cient. It  must  state  the  price  agreed  upon;  provided 
there  was  a  price  agreed  upon ;  but  if  the  parties  had 
left  the  price  to  inference,  then,  as  the  law  will  under 
such  circumstances  imply  an  agreement  to  pay  a  reason- 
able price,  the  contract  is  enforceable.  It  must  describe 
the  subject  matter,  or  refer  to  it  in  such  a  way  as  to 
plainly  identify  it.  So  all  the  other  substantial  terms  of 
the  contract  must  be  stated. 

Fourth.  The  memorandum  must  be  signed  by  the 
party  sought  to  be  charged  and  need  not  be  signed  by 
the  other  party.  By  the  pyarty  sought  to  be  charged  is 
ordinarily  meant  the  defendant.  Unless  the  statute  uses 
the  term  "subscribed"  instead  of  "signed"  the  signature 
need  not  be  at  the  bottom  of  the  memorandum  but  may 

14.  Louisville,  etc.,  Co.,  v.  Lorick,  29  S.  C.  533. 
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be  any  place  in  the  writing,  provided  it  was  intended  as 
a  signature.  Any  mark  or  writing  intended  as  a  signa- 
ture and  which  can  be  so  proved  would  be  sufficient. ^^ 
Thus  signature  by  initial  would  be  sufficient.  If  the  con- 
tract consists  in  several  memoranda,  they  must  all  be 
signed,  or  else  those  that  are  signed  must  make  a  suffi- 
cient reference  to  the  others  to  identify  them. 

Fifth.  The  memorandum  and  signature  may  be  made 
by  agent  duly  authorized  for  that  purpose.  Any  agent 
having  a  special  authority  to  make  the  bargain,  or  a  large 
general  authority  where  from  the  authority  to  make  the 
particular  bargain  could  be  inferred,  would  also  have 
authority  impliedly  given  therewith  to  make  the  mem- 
orandum and  sign  his  principal's  name  thereto.  Thus 
suppose  that  A  orally  appoints  B  general  manager  of  his 
store,  to  buy  and  sell  the  stock  in  trade,  etc.  B  would 
have  implied  authority  to  comply  with  the  statute  of 
frauds  in  purchases  and  sales. 

Sec.  36.  WHAT  IS  A  CONTRACT  OF  SALE  WITHIN 
THE  STATUTE.  By  the  Uniform  Sales  Act,  and  by  the 
prevailing  view  adopted  by  such  act,  the  requirements  of 
the  statute  are  inapplicable  where  the  goods  are  to  be  made 
up  by  the. seller  especially  for  the  buyer,  and  are  not  suitable 
for  sale  to  others  in  the  ordinary  course  of  the  seller's 
business. 

The  original  statute  of  frauds  required  a  signed  memo- 
randum, part  payment  or  part  delivery  in  every  case  of 
sale  of  the  prescribed  amount.  It  made  no  distinction 
as  to  goods  to  be  made  up  by  the  seller  specially  for  the 
buyer.     For  instance,  suppose  a  person  orders  a  dentist 

15.  A  printed  bill  head  is  a  sufficient  signature,  Goldiwitz  v. 
Kupfer,  141  N.  Y.  Suppl.  531. 
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to  make  up  a  set  of  teeth  for  him,i®  and  there  being  no 
memorandum,  jmyment  or  delivery,  pleads  the  statute  of 
frauds.  Here  is  a  hard  case,  for  the  dentist  will  have 
left  on  hand  an  article  of  comparatively  little  value  to 
him,  and  none  to  any  one  else.  The  courts  in  the  con- 
struction of  the  law,  developed  three  rules.  Some  courts 
said  that  if  the  goods  were  to  be  made  up  for  the  buyer, 
whether  stock  goods  or  not,  the  contract  was  one  of 
work  and  labor  and  the  statute  of  frauds  did  not  apply ; 
other  courts  said  that  if  it  were  to  be  made  up,  and  in 
addition,  was  of  a  peculiar  nature,  not  readily  resellable, 
as  stock  ware,  then  the  statute  did  not  apply ;  and  others 
said  that  it  applied  in  any  event,  for  it  was  a  sale  and 
therefore  within  the  act;  but  the  matter  has  now  been 
settled  by  the  Sales  Act,  which  has  adopted  the  second 
rule.  Under  that  rule,  the  dentist's  customer  would 
have  no  defense. 

Example  5.  A  orders  dishes  to  be  made  up  with  his 
monogram  thereon.  There  is  no  writing,  no  part  delivery 
and  no  part  payment.  The  contract  is  enforceable,  being 
within  the  exception  made  by  the  sales  act.^^* 

16.  Lee  V.  Griffin,  i  B.  &  S.  (Eng.)  272. 

i6a.  Bauscher  Bros.  v.  Gies  Estate,  160  Mich.  502,  125  N.  W. 
420. 


CHAPTER  6. 

PARTIES  AND  SUBJECT  MATTER. 

Sec.  37.  PARTIES  TO  SALES.  The  capacity  of  parties 
to  sales  is  governed  entirely  by  the  general  law  of  contract. 

Reference  is  made  to  the  general  law  of  contract  as  to 
capacity  of  parties  to  sales. ^'^ 

Sec.  38.  SALE  OF  "FUTURE  GOODS."  Goods  to  be 
acquired  to  arise  in  the  future,  or  being  now  in  existence,  but 
to  be  acquired  in  the  future,  may  be  the  subject  of  a  con- 
tract to  sell  but  not  of  a  sale. 

A  sale,  in  its  narrower  sense  is  a  transfer  of  owner- 
ship in  property  from  one  to  another.  Logically,  one  can 
not  confer  ownership  to  another  of  a  thing  he  doesn't 
own  himself.  Therefore  there  may  be  no  sale  of  goods 
to  be  acquired  in  the  future,  although  there  may  be  a 
contract  to  sell  such  goods  and  if  there  has  been  an  at- 
tempted sale  it  will  operate  as  a  contract  to  sell,^^  but, 
as  was  explained,  in  that  event  the  buyer  gets  thereby  no 
title.  Something  further  must  be  done  in  order  to  trans- 
fer title ;  that  is,  the  contract  to  sell  must  be  executed 
after  the  goods  come  into  existence.  Until  that  time  the 
purchaser  has  only  his  action  for  damages.  Thus  A 
"sells"  to  B  fish  yet  to  be  caught  by  him.  This  does  not 
put  the  title  in  B  as  the  fish  are  caught.  A  must  confer 
the  title  by  some  unequivocable  act  after  the  fish  are 

17.  Such  reference  is  also  made  by  the  Uniform  Sales  Act. 

18.  Low  V.  Pew,  108  Mass.  347. 
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caught.    If  he  sells  the  fish  to  C,  C  gets  a  good  title  and 
B  has  only  his  action  for  damages. ^^ 

Sec.  39.  DESTRUCTION  OR  DETERIORATION  OF 
THE  GOODS  BEFORE  THE  MAKING  OF  THE  CON- 
TRACT. If  one  attempts  to  sell  specific  goods  which  with- 
out his  or  the  buyer's  knowledge  have  been  destroyed  in 
whole  or  in  part,  or  have  materially  deteriorated  in  whole 
or  in  part,  there  is  a  mistake  which  prevents  a  contract  from 
arising  and  neither  party  can  aver  breach;  yet  the  law  per- 
mits the  buyer  in  case  of  part  destruction  or  deterioration  to 
take  the  part  remaining  or  the  deteriorated  goods. 

It  is  well  settled  in  the  law  of  contracts  that  if  there  is 
a  mutual  mistake  in  the  minds  of  the  parties  to  an  agree- 
ment as  to  the  existence  of  the  subject  matter  thereof 
there  is  really  no  meeting  of  minds  and  therefore  there  is 
no  formation  of  contract.  This  principle  is  applicable  to 
the  law  of  sales.  If  a  contract  is  made  to  sell  goods, 
whether  title  is  to  pass  now  or  later,  and  before  the  time 
of  making  the  contract,  but  unknown  to  the  parties,  the 
goods  had  been  destroyed,  then  neither  party  may  be 
charged  with  breach.  There  was  really  no  contract  to  be 
broken.  We  shall  note  hereafter  that  where  one  orders 
goods  by  description  or  by  sample  he  thereby  undertakes 
that  he  will  supply  goods  of  a  certain  quality,  and  it  is 
immaterial  that  his  stock  or  the  material  from  which  he 
expected  to  supply  them  has  been  destroyed,  where  it  is 
not  the  stipulation  of  both  parties  that  they  shall  be  sup- 
plied out  of  certain  ascertained  stock  or  material.  But  if 
the  seller  and  buyer  are  negotiating  concerning  certain 
known  and  ascertained  goods,  then  their  agreement  can- 
not attach  to  any  other  goods  whatsoever;  and  in  such 

19.  Id. 
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case  the  prior  destruction  of  such  subject  matter,  un- 
known to  either,  creates  in  their  minds  a  mutual  mistake 
preventing  the  formation  of  contract. 

Example  4.  Thus  A  owns  a  certain  wagon  which  B 
desires  to  buy.  Pending  the  negotiations  the  wagon  is 
destroyed  by  fire.  Neither  party  knowing  of  this,  a  bar- 
gain is  struck.  The  destruction  of  the  wagon  while  still 
belonging  to  A  puts  the  loss  upon  him,  and  it  prevents  B 
from  alleging  breach  of  contract.  But  had  A  contracted 
to  deliver  to  B  "ten  Imperial  wagons,  No.  3,"  no  particu- 
lar wagons  or  lot  of  wagons  being  specified,  the  destruc- 
tion of  certain  wagons  A  had  in  mind  would  be  no  excuse. 

What  has  been  said  of  total  destruction  is  true  also  of 
f)artial  destruction  or  material  depreciation. 

The  law  provides,  however,  that  if  the  buyer  elects,  not- 
withstanding, to  take  the  deteriorated  goods  or  the  part 
that  remains,  he  may  do  so  by  paying  the  price  that  he 
would  have  paid  had  there  been  no  such  mistake  as  to 
quality  or  existence ;  or  in  case  the  contract  is  divisable, 
that  is,  made  up  of  parts,  so  that  the  price  of  the  whole 
is  plainly  referable  to  the  number  of  unit  parts  in  the 
whole,  then  he  may  have  the  contract  price  proportioned 
to  the  part  taken.20 

Sec.  40.  DESTRUCTION  OR  DETERIORATION 
AFTER  CONTRACT  TO  SELL  OF  THE  SUBJECT- 
MATTER  THEREOF.  If  there  is  a  contract  to  sell  specific 
goods  and  thereafter  before  title  or  risk  passes  to  the  buyer 
the  goods  in  whole  or  in  part  perish  or  substantially  de- 
teriorate without  seller's  fault,  the  seller's  obligation  is  dis- 

20.  Uniform  Sales  Act,  Sec.  7  (2). 
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charged;  but  the  buyer  may  elect  to  take  the  part  remaining 
or  the  deteriorated  goods. 

The  destruction  of  the  subject  matter  before  title 
passes  excuses  performance.  This  must  be  distinguished 
from  the  cases  in  which  material  is  destroyed  out  of 
which  a  seller  expected  to  deliver,  where  he  has  no 
obligation  in  respect  to  that  very  material,  but  has  the 
right  to  supply  from  such  other  source.  In  that  case  the 
destruction  would  be  the  seller's  misfortune,  but  would 
not  excuse  him,  for  the  seller  may  still  perform  by 
selecting  out  of  other  stock  or  material,  or  by  going 
upon  the  market  to  buy. 

Example  5.  A  and  B  contract  for  the  sale  by  A  to 
B  of  A's  horse  "Ely."  After  the  contract  to  sell,  but 
before  the  actual  sale  has  taken  place,  the  horse  dies 
without  A's  fault.  This  occurrence  terminates  the  con- 
tract between  the  parties.  If  the  horse  had  died  after  title 
passed,  the  loss  would  be  B's,  even  though  A  still  had 
possession. 

Example  6.  A  contracts  with  B  to  sell  1000  bushels  of 
May  wheat.  No  particular  lot  of  wheat  is  specified  as 
the  subject  matter  of  the  sale.  A  has  1000  bushels  on 
hand.  Before  the  sale  takes  place  this  1000  bushels  is 
destroyed.  A  is  still  bound  to  deliver  1000  bushels  of 
wheat. 

What  has  been  said  of  total  destruction  is  true  also  in 
case  of  part  destruction  or  material  deterioration. 

Yet  the  law  allows  the  buyer  in  such  case  to  take  the 
goods  remaining  or  the  deteriorated  goods,  paying  the 
price  therefor  he  would  have  paid  had  the  contract  been 
performed,  or  if  the  contract  is  divisible,  that  is,  made  up 
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of  parts  so  that  the  price  of  the  whole  is  plainly  referable 
to  the  number  of  unit  parts,  then  he  may  have  the  con- 
tract price  proportioned  to  the  part  taken.^i 

21.  Uniform  Sales  Act,  Sec.  8  (2). 


CHAPTER  7. 

THE  CONTRACT'S  OBLIGATIONS  AS  AFFECTED  BY 
WARRANTIES. 

Sec.  41.  DEFINITION  OF  WARRANTY.  A  warranty 
is  a  part  of  the  contract  of  sale.  It  consists  in  the  assertion 
of  some  fact  concerning  the  goods  put  forth  to  induce  the 
contract  and  which  did  induce  it  and  whose  truth  is  regarded 
by  the  buyer  as  essential  to  the  seller's  performance  of  his 
contract.  But  if  an  assertion  made  by  the  seller  does  not  so 
enter  into  his  contract  as  to  become  a  part  thereof  it  is  not 
a  warranty,  and  its  truth*  is  immateriaL  Warranties  are  ex- 
press or  implied. 

When  there  is  a  contract  of  sale,  the  buyer  may  make 
assertions  in  respect  to  the  goods.  He  is  indeed  very 
prone  to  do  this,  for  it  may  be  by  such  assertions  that  he 
is  able  to  close  the  transaction.  It  is  a  matter  of  common 
knowledge  that  a  seller  will  "puff  his  wares."  Indeed  he 
may  make  affirmations  without  any  words  spoken.  Thus 
by  his  very  possession  of  the  goods  and  by  the  fact  that 
he  offers  to  sell  them,  he  affirms  he  is  the  owner  of  them. 

Has  the  buyer  any  remedy  if  these  assertions  are  false? 
Or  does  he  act  entirely  at  his  own  risk?  Suppose  the 
seller  states  that  the  stone  he  offers  to  sell  is  a  diamond, 
and  it  turns  out  paste,  will  the  court  say  that  he  can  re- 
turn the  stone,  or  have  his  money  back,  or  his  damages? 
Or,  what  if  the  seller  thought  it  was  a  diamond — is  this 
material  ? 

The  law  is  that  some  assertions  in  respect  to  goods 
sold  cannot  be  broken  without  penalty  because  they  be- 
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come  a  part  of  the  contract,  and  they  become  so  irrespec- 
tive of  the  seller's  belief  whether  they  were  true  or  false. 

We  have  then  to  inquire,  what  assertions  in  respect  to 
quality,  title,  fitness,  value,  etc.,  become  a  part  of  the  con- 
tract, and  which  ones  do  not. 

Generally  speaking,  we  may  say  that  whatever  asser- 
tion is  made  for  the  purpose  of  being  relied  upon,  and  in 
its  nature  is  worthy  of  belief,  and  is  reUed  upon,  becomes 
an  essential  term  in  the  contract  of  sale,  and  if  false, 
there  is  then  a  breach  of  contract,  for  which  the  buyer 
has  his  remedy. 

We  have  already  indicated  that  warranties  are  express 
and  implied.  First,  let  us  consider  express  warranties, 
and  then  those  that  are  implied  from  the  circumstances. 

A.    Express  Warranties. 

Sec.  42.  WHAT  CONSTITUTES  EXPRESS  WAR- 
RANTY.  "Any  affirmation  of  fact  or  any  promise  by  the 
seller  relating  to  the  goods  is  an  express  warranty  if  the 
natural  tendency  of  such  affirmation  or  promise  is  to  induce 
the  buyer  to  purchase  the  goods  and  if  the  buyer  purchases 
the  goods  relying  thereon.  No  affirmation  of  the  value  of  the 
goods  nor  any  statement  purporting  to  be  a  statement  of  the 
seller's  opinion  only  shall  be  construed  a  warranty.**  22 

(a)     Affirmation  of  fact  is  warranty. 

We  see  from  the  above  language  that  it  is  largely  a 
question  whether  a  statement  was  given  and  taken  as  a 
matter  of  fact  or  a  matter  of  opinion  w^hich  is  decisive 
whether  the  assertion  is  or  is  not  a  warranty.  It  is  well 
settled  law  that  a  mere  opinion  or  prediction  on  the  part 
of  the  seller  is  not  a  warranty,  for  the  plain  reason  that 

22.  Uniform  Sales  Act,  Sec.  12. 
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the  buyer  ought  simply  to  receive  it  as  such.  He  may 
indeed  be  influenced  by  it,  but,  after  all,  he  should  know 
that  it  may  or  may  not  be  true.  An  opinion  is  but  an 
opinion;  it  is  a  matter  resting  alone  in  judgment.  It  may 
be  based  upon  facts  but  it  does  not  purport  to  state  a 
fact.  If  I  say  that  a  horse  is  sound  I  state  a  fact  which 
may  be  true  or  false  and  this  therefore  constitutes  a  war- 
ranty if  relied  upon. 23  But  if  I  say  that  a  horse  is  con- 
sidered sound,  or  that  I  believe  him  to  be  sound,  that  is 
a  different  matter.^^  So  if  I  predict  a  future  event,  it  is 
a  mere  opinion.  No  one  can  foretell  the  future.  I  may 
say  stocks  will  rise,  oil  wells  will  yield,  gold  mines  will 
pay,  and  though  I  be  the  best  judge  on  earth  of  those 
events,  still  every  one  must  know  that  I  am  only  giving 
my  opinion.  An  express  warranty,  then,  must  be  the 
statement  of  a  fact  concerning  the  goods  meant  to  be 
relied  upon,  and  which  is  relied  upon.  It  does  not  mat- 
ter that  the  seller  speaks  as  he  believes.  He  takes  it  upon 
himself  that  the  fact  is  true.  If  he  says  a  stone  is  a 
diamond,  his  contract  is  that  it  is  a  diamond,  and  the 
buyer  is  entitled  to  rely  on  his  statement.  And  it  is  not 
necessary  that  the  parties  use  the  word  "warrant"  or  sim- 
ilar word. 

(b)     Express  warranty  in  description. 

It  was  said  in  an  early  case  that  if  one  sells  a  stone 
calling  it  a  "bezoar  stone,"  that  is  no  warranty  that  it  is  a 
bezoar  stone,  but  the  buyer  must  beware  what  he  gets. 
But  the  law  has  progressed  until  now  the  exact  contrary 
is  true  and  a  description  by  a  seller  is  an  express  war- 
ranty that  the  goods  are  as  described.    Thus  a  sale  of  a 

23.  Hobart  v.  Young,  63  Vt.  363. 

24.  Id. 
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"sound  horse"  is  a  warranty  that  he  is  sound.  It  is  not 
necessary  that  the  word  warranty  be  used.  The  use  of 
any  words  in  which  an  affirmation  of  fact  is  contained  is 
a  warranty.25 

(c)     Buyer's  reliance  on  warranty. 

The  buyer  must  rely  upon  the  affirmation  in  order  to 
constitute  it  a  warranty.  For  this  reason  a  general  af- 
firmation is  considered  not  to  cover  a  known  defect. 

Example  7.  A  warrants  a  horse  to  be  sound,  B,  the 
buyer  knows  him  to  have  a  blind  eye.  The  warranty  does 
not  extend  to  this  defect.^® 

But  a  buyer  need  not  search  for  defects,  if  the  seller  is 
willing  to  expressly  warrant  against  them.  So  if  there 
is  a  doubt  in  the  mind  of  the  buyer,  the  seller  may  cover 
it  by  warranty. 

Sec.  43.  WHETHER  ALLEGED  ORAL  WARRAN- 
TIES  PROVABLE  IF  CONTRACT  IN  WRITING.  If  a 
contract  to  sell  or  a  sale  is  completely  reduced  to  writing 
alleged  oral  warranties  cannot  be  introduced  for  the  purpose 
of  changing  or  adding  to  the  contract  as  it  appears  in  the 
writing. 

If  the  contract  of  sale  has  been  reduced  to  writing  com- 
plete upon  its  face,  statements  made  orally  cannot  be  re- 
garded as  constituting  warranties  and  therefore  will  not 
be  received  in  evidence,  for  it  is  to  be  considered  that  the 
parties  meant  the  writing  to  be  the  expression  and  evi- 

25.  Id. 

26.  McCormick  v.  Kelly,  28  Minn.  135. 
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dence  of  their  act.^''  But  if  the  writing  shows  on  its  face 
that  it  was  but  an  incomplete  memorandum  and  was  not 
regarded  by  the  parties  as  expressing  the  entire  act,  then 
such  oral  warranties  as  were  really  a  part  of  the  contract 
could  be  proved  as  though  the  entire  transaction  had  been 
oral,  unless  the  statute  of  frauds  was  applicable  to  the 
particular  case  (there  being  no  part  delivery  or  payment). 
Of  course  this  reasoning  has  no  application  to  implied 
warranties  which  exist  regardless  of  the  form  of  con- 
tract, except  that  if  the  writing  covers  the  point,  there 
cannot  be  an  implied  warranty  upon  the  same  point. 

3.    Implied  Warranties. 

Sec.  44.  DOCTRINE  OF  CAVEAT  EMPTOR.  Where 
there  is  a  sale  of  specific  articles  which  may  be  inspected  by 
the  buyer,  and  there  is  no  fraud  on  the  part  of  the  seller,  and 
the  seller  is  neither  manufacturer  or  dealer,  there  is  no  im- 
plied warranty.    The  buyer  must  "beware." 

The  simplest  case  of  sale  is  that  of  a  specific  article 
before  the  parties  at  the  time  of  the  bargain  which  the 
buyer  may  inspect.  In  such  a  case  the  doctrine  is  "caveat 
emptor"  ("let  the  buyer  beware" ).28 

Example  8.  A  has  a  horse  to  sell  which  he  offers  to  B. 
The  horse  is  present  before  the  parties,  or  is  where  the 
buyer  may  inspect  him.  B  buys.  Whether  B  inspects 
the  horse  or  not,  there  is  no  implied  warranty  of  the 
soundness  of  the  horse,  as  to  any  fact  discoverable  or  not 
by  such  inspection.  If  the  horse  has  a  hidden  disease,  A 
is  not  blameworthy  and  cannot  be  sued.     (If  the  hidden 

27.  Seitz  V.  Brewer's  Refng.  Co.,  141  U.  S.  510.  See  also,  gen- 
erally, the  Volume  on  Contracts  in  this  series. 

28.  Jones  V.  Just,  L.  R.  3  Q-  B.  197. 
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disease  were  known  to  A,  and  could  not  be  discovered  on 
reasonable  inspection  the  duty  would  be  on  A  to  disclose 
it.    See  Contracts,  title  "Fraud.") 

If  the  seller  is  a  manufacturer,  or  even  a  dealer 
(though  all  authorities  are  not  agreed  on  this)  and  it  is 
apparent  that  the  buyer  relies  on  the  seller's  superior 
knowledge  or  judgment  there  is  an  implied  warranty  that 
the  article  is  merchantable.^^ 

Sec.  45.  GENERALLY  OF  THE  IMPLIED  WARRAN- 
TIES. Under  the  law  of  sales,  warranties  of  an  implied  na- 
ture arise,  from  different  classes  of  fact,  unless  negatived  by 
the  agreement  of  the  parties. 

Under  the  law  of  sales  as  it  has  developed  from  the 
decision  of  cases,  and  now,  by  statute,  under  the  Uniform 
Sales  Act,  sales  of  personal  property  carry  affirmations  of 
fact  of  an  implied  nature  arising  out  of  different  classes 
of  facts.  That  is  to  say,  when  one  sells  personal  prop- 
erty, he  thereby  by  that  very  act,  makes  representations  in 
respect  to  such  property  upon  which  the  buyer  can  rely, 
and  for  the  breach  of  which  he  may  refuse  the  goods  or 
sue  for  damages.  The  seller  may  of  course  negative  the 
fact  of  the  warranty  by  providing  against  it ;  or  may  re- 
place it  by  an  express  warranty  covering  the  same  point. 
The  various  implied  warranties  are  discussed  severally 
in  following  sections. 

Sec.  46.  IMPLIED  WARRANTIES  IN  EXPRESS 
SALES.  Warranties  of  an  implied  nature  attach  to  express 
contracts,    whether    oral    or    in    writing,    unless    stipulated 

29.  Williston  on  Sales,  Sec.  233. 
Bays — S 
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against,  or  vinless  the  same  point  is  covered  by  an  express 
warranty. 

As  few  contracts  are  implied,  except  in  part,  the  law 
of  implied  warranties  would  have  comparatively  small  im- 
portance if  implied  warranties  arose  only  in  the  case  of 
implied  contracts.  If  a  contract  is  totally  in  writing,  so 
that  any  attempt  to  incorporate  anything  further  therein 
by  way  of  extrinsic  agreement  would  violate  the  parol 
evidence  rule,  nevertheless  the  contract  will  carry  with  it 
the  proper  warranties  by  implication,  unless  they  have 
been  stipulated  against,  or  unless  there  is  an  express  war- 
ranty on  the  same  point. 

The  expression  is  frequently  met  with  in  the  cases  that 
an  express  warranty  will  prevent  an  implied  warranty ; 
but  this  is  a  loose  statement.  An  express  warranty  will 
not  prevent  a  warranty  from  being  implied  except  upon 
the  same  point.  This  is  provided  in  the  sales  act  under 
this  language: 

"An  express  warranty  or  condition  does  not  nega- 
tive a  warranty  or  condition  implied  under  this  act, 
imless  inconsistent  therewith."  ^'^ 

Sec.  47.  THE  IMPLIED  WARRANTIES  OF  TITLE. 
In  every  sale  or  contract  to  sell  there  are  the  implied  war- 
ranties of  title  that  the  seller  has,  or  will  have  when  the  title 
is  to  pass,  an  unencumbered  ownership  in  the  goods  or  right 
to  sell  them. 

It  will  be  seen  hereafter,  that  under  certain  conditions  a 
buyer  of  personal  property  may  ignore  the  true  state  of 
the  title,  and  take  a  better  title  than  his  vendor  had.  But 
that  is  not  the  rule  (in  case  of  negotiable  paper  it  is  the 

30.  Uniform  Sales  Act,  Sec.  15  (6). 
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rule),  but  the  exception,  based  upon  estoppel,  non-com- 
pliance with  recording  laws,  etc.  The  rule  is  that  an 
owner  of  personal  property  can  follow  it  and  retake  it 
from  any  one  who  has  purchased  it  from  another  who 
had  no  right  or  authority  to  sell  it.  Or,  to  be  more  spe- 
cific, if  A  has  property  which  is  in  B's  hands  without  any 
right  or  authority  on  B's  part  to  sell  it,  and  C  purchases 
it  from  B  supposing  him  to  be  the  owner,  A  may  retake 
from  C.  Now  C  has  sustained  a  damage  and  ought  to 
have  a  remedy  against  B,  and  that  remedy  is  given  him 
under  the  theory  of  a  warranty  by  B  in  making  the  sale 
that  he  was  the  owner,  or  had  power  to  sell.  The  rule 
that  one  who  sells  impliedly  warrants  the  title  is  thus 
complementary  to  the  rule  that  he  who  buys  personal 
property  buys  it  at  the  peril  of  an  unknown  owner  taking 
it  fom  him.  And  this  warranty  does  not  depend  at  all  on 
B's  state  of  mind.  He  may  think  he  is  the  owner,  or  he 
may  know  he  is  not  the  owner.  Impliedly  in  either  case, 
he  warrants  that  he  is  the  owner  or  has  the  power  of  sale. 
This  warranty  may  be  rebutted  by  evidence  that  he  nega- 
tived the  warranty  in  making  the  sale.^^ 

The  implied  warranties  of  title  are: 

(i)  In  sales,  that  he  has  a  right  to  sell;  in  contracts 
to  sell,  that  he  will  have  a  right  to  sell. 

(2)  That  the  buyer  will  have  and  enjoy  quiet  posses- 

sion against  lawful  claims  existing  at  the  time 
of  the  sale. 

(3)  That  the  goods  are  free  from  any  incumbrance 

not  known  to  buyer.  ^2 
These  implied  warranties  do  not  exist  as  against  sher- 
iffs, auctioneers,  mortgagees,  or  any  person  professing  to 
sell  under  authority  of  law  or  fact. 

31.  George  v.  Smith,  122  N.  E.  (Ind.)  35X. 
^2.  Uniform  Sales  Act,  Sec.  13. 
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Sec.  48.  THE  IMPLIED  WARRANTIES  IN  A  SALE 
BY  DESCRIPTION.  In  a  sale  by  description  there  is  (1) 
an  implied  warranty  that  the  goods  shall  correspond  with 
the  description;  (2)  that  the  goods  are  merchantable  when 
the  seller  deals  in  goods  of  that  kind. 

(1)  What  is  sale  by  description. 

A  sale  by  description  is  a  sale  where  the  identification 
of  the  goods  which  are  the  subject  matter  of  the  bargain 
depends  upon  the  description.^^''  It  was  seen  heretofore 
that  describing  identified  goods  by  a  description  is  an 
express  warranty  that  they  are  of  that  description.  It 
has  also  been  seen  that  the  better  rule  is  that  in  the  sale 
of  a  specific  article  by  a  manufacturer  or  grower  (or  even 
a  dealer  in  goods  of  that  kind)  there  is  a  warranty  of 
merchantability. 

(2)  Warranty  that  goods  shall  correspond  with  the  de- 
scription. 

If  one  orders  goods  by  description  and  they  do  not 
correspond  with  that  description,  he  may  treat  the  descrip- 
tion as  a  condition  with  which  the  buyer  has  not  complied 
or  refuse  to  take  them,  or  may  receive  them  and  sue 
upon  his  warranty. 

Example  p.  A  sale  of  "prime  quality  winter  oil"  is  a 
warranty  that  the  article  sold  is  of  that  description.^* 

(3)  Warranty  in  sales  by  description  that  the  goods  are 
merchantable. 

If  there  is  a  sale  by  description  and  the  seller  is  a  manu- 
facturer, there  is  a  warranty  that  the  goods  are  merchant- 

33.  Williston  on  Sales,  Sec.  224. 

34.  Hastings  v.  Levering,  2  Pick.  (Mass.)  214;  see  also  Gould 
V.  Stern,  149  Mass.  570. 
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able.  This  has  been  denied  to  be  the  case  where  the 
seller  is  a  mere  dealer  in  goods  of  that  kind,  but  it  seems 
the  better  doctrine  and  is  the  doctrine  of  the  sales  act, 
that  such  a  warranty  extends  not  only  to  a  manufacturer 
or  grower  but  to  a  mere  dealer  who  deals  in  goods  of 
that  kind. 

Example  10.  A,  a  dealer  in  coal,  sold  B  coal.  B  de- 
fends that  the  coal  is  not  merchantable.  By  the  court: 
"This  [the  Sales  Act]  does  away  with  the  old  distinction 
between  sales  by  a  manufacturer,  on  the  one  hand,  and 
sales  by  a  jobber  or  dealer,  on  the  other  hand,  and  affixes 
to  every  sale,  as  defendant  contends,  an  implied  war- 
ranty of  merchantability."  ^s 

On  account  of  the  fact  that  the  doctrine  that  a  war- 
ranty of  merchantability  does  not  apply  as  against  a  mere 
dealer  has  been  applied  so  long  and  so  strictly  in  some 
states,  there  will  undoubtedly  be  an  adherence  to  that 
doctrine  where  not  changed  by  statute  and  possible  even 
a  narrow  construction  of  the  statute.  But  every  consid- 
eration of  justice  points  to  a  doctrine  holding  one  though 
he  be  only  a  dealer  to  a  warranty  of  merchantability  of 
the  goods  he  sells  for  the  following  reasons : 

First:  The  dealer's  customer  may  not  know  whether 
the  dealer  is  manufacturer  or  not.  Second:  The  dealer 
has  chosen  the  manufacturer,  and  may  have  his  remedy 
against  him;  Third:  The  consumer  is  remediless,  unless 
he  can  make  out  a  case  of  fraud  or  negligence  against  the 
manufacturer,  for  warranties  do  not  extend  to  sub-pur- 
chasers; and  if  he  can  make  cut  a  case  in  tort,  he  may 
have  to  sue  one  in  a  foreign  state  under  such  circum- 
stances as  to  deny  him  even  that  remedy.    For  instance, 

35.  Majestic  Coal  Co.  v.  W.  J.  Bush  &  Co.,  171  N.  Y.  Suppl. 
662. 


70  Sales  of  Personal  Property, 

there  are  cases  holding  that  if  an  automobile  wheel  breaks 
down,  the  manufacturer  of  the  car  cannot  be  sued,  if  as 
to  the  wheel,  he  is  a  mere  dealer.^^  Such  a  doctrine 
would  also  permit  evasion  of  liability  by  a  manufacturer 
by  organizing  an  incorporated  selling  company.  There 
are  other  cases,  however,  which  take  the  contrary  view.^^ 
By  "merchantability"  is  meant  freedom  from  unusual 
defects — the  usual  degree  of  soundness  and  serviceability. 

Sec.  49.  IMPLIED  WARRANTIES  IN  A  SALE  BY 
SAMPLE.  In  a  sale  by  sample  there  is  an  implied  warranty 
that  the  goods  will  correspond  with  the  sample;  if  also  by 
description  as  well  as  sample  the  goods  must  correspond 
also  with  the  description;  and  also  if  the  seller  is  a  dealer 
in  goods  of  that  kind  that  such  goods  are  merchantable. 

If  a  sale  is  by  sample,  the  goods  must  correspond  with 
the  sample ;  if  a  description  is  added  they  must  measure 
up  to  the  description,  though  the  sample  fall  short 
thereof ;  and  if  the  seller  is  also  a  manufacturer  or  dealer, 
the  same  comment  is  to  be  made  here  as  in  the  foregoing 
section. 

Every  case  in  which  a  part  of  the  bulk  is  shown,  or 
something  is  supposed  to  be  a  representative  of  the  bulk 

36.  Cadillac  Motor  Car  Co.  v,  Johnson,  221  Fed.  801.  (In  this 
case  the  wheel  was  made  of  dead  and  "dozy"  wood,  and  broke 
down  while  the  car  was  going  at  moderate  speed  a  short  time 
after  the  car  was  purchased.  The  court  held  the  Cadillac  Co. 
not  responsible  because  it  was  not  a  manufacturer  of  the 
wheel.  Clearly  such  a  doctrine  is  a  denial  of  justice  and  shocks 
the  lay,  if  not  the  legal,  conscience.) 

37.  McPherson  v.  Buick  Motor  Co.,  145  N.  Y.  Suppl.  462.  (In 
this  case  and  many  similar  cases,  however,  the  right  was  not 
supported  as  arising  out  of  warranty,  but  upon  the  question 
whetlier  the  manufacturer  had  exercised  due  care  in  selecting 
and  testing  the  wheel.  If  the  theory  of  warranty  is  adopted  the 
amount  of  care  exercised  becomes  immaterial.) 
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is  not  a  sale  by  sample.  It  must  be  the  mutual  under- 
standing of  the  parties  that  the  seller  is  in  effect  saying: 
the  goods  are  like  this.  But  if  the  circumstances  are  such 
that  it  can  only  be  said  that  the  seller  was  simply  giving 
assistance  to  the  buyer  that  he  might  form  his  own  judg- 
ment, and  there  was  no  representation  that  the  bulk 
would  equal  the  part  shown,  as  where  the  bulk  was  pres- 
ent and  might  conveniently  be  examined  it  is  usually 
held  there  was  no  sale  by  sample. 

The  following  cases  illustrate  this  section. 

Example  11.  B  bought  of  D  a  quantity  of  blankets, 
which  were  wrapped  up  in  bales,  the  sale  being  made  in 
a  warehouse.  Several  pairs  were  pulled  out  and  ex- 
hibited, and  found  to  be  sound.  B  therefore  purchased 
27  bales.  They  were  found  to  be  largely  moth  eaten. 
Held,  a  question  for  the  jury,  whether  the  exhibition  of 
the  samples  was  intended  as  a  representation  of  the  con- 
dition of  the  others.^® 

Example  12.  A  bought  a  quantity  of  beans  of  B,  upon 
B's  exhibition  of  some  of  them.  The  sample  was  3  per 
cent  "buggy."  The  bulk  was  51  per  cent  buggy  and  had 
to  be  destroyed.    Held,  a  sale  by  sample.^^ 

Sec.  50.  THE  IMPLIED  WARRANTY  OF  FITNESS 
FOR  PURPOSE  BOUGHT.  Where  goods  are  purchased 
for  a  particular  purpose  which  is  expressly  or  by  implication 
made  known  to  the  seller  there  is  an  implied  warranty  that 
the  goods  shall  be  fit  for  that  purpose;  unless  the  buyer 
preclude  in  that  regard  the  exercise  of  the  seller's  judgment 
by  ordering  a  known,  described  and  definite  article,  or  pur- 

38.  Bierne  v.  Dord,  5  N.  Y.  95. 

39.  Glazier  v.  Armsby,  170  N.  Y.  Suppl.  1055. 


72  Sales  of  Personal  Property. 

chases  by  patent  or  trade  name  or  unless  he  has  opportunity 
for  inspection  which  should  have  disclosed  the  defect. 

"Fitness  for  particular  purpose"  may  mean  same  as 
"merchantability"  discussed  in  the  foregoing  section.  But 
it  may  mean  more.  If  one  buys  goods  they  must,  in  the 
cases  stated,  be  merchantable — which  means  usually  that 
they  must  be  reasonably  fit  for  the  purpose  for  which 
they  were  intended  as  goods  of  that  kind.  But  the 
warranty  may  go  further — that  they  are  fit  for  the  spe- 
cial purpose  for  which  this  buyer  intends  them.  To  make 
this  the  case,  the  seller  must  be  acquainted  with  the  use 
to  which  the  buyer  intends  to  put  them  and  the  contract 
must  show  that  he  undertook  to  furnish  goods  fit  for  that 
use.  This  warranty  applies  as  against  a  manufacturer  or 
dealer  or  any  one  else,  if  the  circumstances  show  an 
undertaking  by  a  seller  to  supply  something  that  will  be 
suitable  for  a  particular  purpose. 

Knowledge  of  the  use  to  which  the  goods  are  to  be 
put  may  be  obtained  in  either  of  two  ways ;  ( i )  from  the 
knowledge  which  the  vendor  has  concerning  the  usual 
purpose  to  which  such  goods  are  put  by  purchasers 
thereof;  (2)  from  the  particular  knowledge  which  the 
vendor  has  concerning  the  special  purpose  to  which  such 
goods  are  to  be  put  by  this  particular  purchaser.  The 
warranty  covering  the  first  case  might  be  called  either  a 
warranty  of  merchantability  or  of  fitness  for  particular 
purpose;  the  warranty  covering  the  second  case  is  the 
true  warranty  of  fitness  for  particular  purpose. 

Example  13.  A  Lumber  Company  desired  a  locomo- 
tive engine  to  do  its  work.  It  sent  an  order  to  a  manu- 
facturer of  engines,  setting  forth  with  great  particularity 
for  what  purpose  the  engine  was  wanted  and  the  work  it 
must  do.     The  manufacturer  provided  an  engine  which 
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was  totally  inadequate,  as  its  use  proved.  The  Court 
held  that  as  an  engine  had  been  ordered  from  the  seller 
which  would  do  this  particular  work,  the  seller  by  filling 
the  order  had  undertaken  that  it  should  do  such  work.^® 

As  the  basis  of  warranty  is  reliance  upon  the  repre- 
sentations by  the  seller,  there  can  be  no  warranty  where 
the  buyer  exercises  in  that  respect  his  own  judgment. 
Thus  if  the  article  is  seen  and  inspected  by  the  buyer  and 
the  seller  is  not  in  a  position  to  laiow  more  of  the  goods 
than  the  buyer  has  opportunity  to  know,  then  there  can- 
not be  an  implied  warranty  of  merchantability  or  fitness. 
The  rule  of  caveat  emptor  applies.  So,  if  the  buyer  in 
ordering  goods  describes  a  known  and  definite  article,  he 
cannot  complain  if  he  gets  just  what  he  ordered,  for  the 
seller  has  no  choice  but  to  furnish  the  particular  thing  that 
was  ordered.  By  such  known  and  definite  description 
of  the  article,  rather  than  description  of  the  purpose  for 
which  he  intends  it,  he  precludes  any  judgment  on  the 
part  of  the  seller  and  shows  that  he  does  not  rely  upon 
the  seller's  knowledge  or  skill  to  furnish  him  goods  for  a 
particular  purpose,  and  in  such  a  case  there  can  be  no 
further  warranty  of  fitness  than  that  it  is  fit  for  the  pur- 
pose to  which  such  goods  are  usually  put  by  buyers 
thereof — not  the  particular  purpose  to  which  this  buyer 
intends  to  put  them.*^  The  same  reasoning  applies  if 
goods  are  purchased  in  patent  or  trade  name.** 

Example  14.  A  orders  of  B  a  ventilating  fan  to  venti- 
late a  certain  room  and  B  agrees  to  furnish  him  such  a 
fan.    He  must  provide  a  fan  fit  for  that  purpose.    But 

40.  Marbury  Lumber  Co.  v.  Stearns  Mfg.  Co.,  32  Ky.  L.  R. 

739- 

41.  Grand  Ave.  Hotel  Co.  v.  Wharton,  79  Fed.  43. 

42.  Peoria  v.  Turney,  175  III.  631. 
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if  A  had  simply  ordered  a  "No.  17  X-Fan"  that  being  a 
patent  name,  or  a  name  by  which  a  known  definite  article 
was  described  B's  only  liability  would  be  to  furnish  a  good 
merchantable  fan  of  that  description,  even  though  he 
should  know  A's  purpose  in  buying  the  fan,  for  he  would 
have  no  right  under  the  contract  to  furnish  anything  else. 

There  may,  in  such  cases,  be  a  warranty  of  merchant- 
ability, that  is,  that  they  have  no  unusual  defect,  but  not 
of  fitness  for  special  purpose,  for  if  goods  by  such  de- 
scription are  ordered,  it  cannot  be  a  breach  to  furnish 
that  which  corresponds  with  the  description. 

If  goods  are  ordered  from  a  dealer  of  provisions  for 
purposes  of  immediate  consumption,  there  is  an  implied 
warranty  that  they  are  fit  for  such  consumption :  Thus, 
if  one  orders  meat  from  a  butcher,  to  use  for  his  own 
and  family's  consumption,  there  is  an  implied  warranty 
that  it  is  not  unwholesome  and  unfit  for  use.  "It  may  be 
said  that  the  rule  is  a  harsh  one ;  but,  as  a  general  rule, 
in  the  sale  of  provisions,  the  vendor  has  so  many  more 
facilities  for  sale  than  are  possessed  by  the  purchaser,  that 
it  is  much  safer  to  hold  the  vendor  liable  than  it  would 
to  compel  the  purchaser  to  assume  the  risk."  '^^  In  some 
states  there  is  no  such  warranty. 

Sec.  51.  WARRANTIES  DO  NOT  RUN  WITH  PER- 
SONAL PROPERTY.  A  warranty  by  a  seller  to  a  buyer  is 
a  contract  between  the  two  which  does  not  accrue  to  the 
benefit  of  a  buyer  from  the  buyer.  A  seller  may,  however, 
warrant  to  the  consumer  though  the  consumer  buys  through 
an  intermediary. 

In  real  estate  law,  warranties  may  "run  with  the  land" 
so  that  a  remote  purchaser  may  sue.    But  sales  of  per- 

43.  Wedeman  v.  Keller,  171  111.  93. 
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sonal  property  are  not  (ordinarily)  a  matter  of  record, 
and  each  seller  and  buyer  make  their  own  contract.  A 
"subpurchaser"  cannot  sue  upon  a  warranty. 

Example  15.  A,  a  manufacturer,  sells  to  B,  a  dealer, 
warranting  (either  expressly  or  impliedly)  that  the 
goods  are  merchantable  and  that  he  has  good  title.  B 
resells  to  C,  a  customer.  C  cannot  sue  A  upon  A's  war- 
ranties to  B.  If,  in  such  a  case  B  were  A's  agent  to  sell 
and  therefore  A,  through  his  agent  B,  sold  to  C,  C  could 
of  course  sue. 

A  manufacturer  may  contract  direct  with  the  consumer 
even  though  the  goods  are  sold  through  an  intermediary. 
That  is  the  case  where  he  addresses  his  offer  of  warranty 
to  the  consumer.  Thus  it  is  customary  in  the  automobile 
trade  for  the  manufacturer  of  parts  (batteries,  tires,  etc.) 
to  warrant  the  article  to  the  consumer.  This  may  be  done 
by  general  trade  announcements,  or  by  propositions  ac- 
companied with  the  article  at  the  time  of  sale. 

A  manufacturer  may  be  responsible  to  a  remote  buyer 
on  the  ground  of  tort.    See  next  section. 

Sec.  52.  RIGHT  OF  REMOTE  PURCHASER  TO  SUE 
IN  TORT.  A  remote  purchaser  of  an  article  may  sue 
the  manufacturer  or  producer  thereof  for  injuries  sustained 
by  him  in  cases  in  which  such  manufacturer  or  producer  is 
gniilty  of  fraud  or  has  knowledge  of  the  defect;  in  cases  in 
which  the  article  manufactured  is  inherently  dangerous  to  life 
or  limb  and  the  manufacturer  or  producer  is  guilty  of  neg- 
ligence in  preparing  the  same;  in  cases  in  which  the  article 
manufactured  is  intended  for  human  consumption  and  there 
is  like  negligence;  but  by  the  weight  of  authority  the  pro- 
ducer is  not  liable  to  a  remote  consumer  with  whom  he  has 
no  contract  in  any  other  case  than  those  above  given  even 
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if  he  be  guilty  of  negligence  in  the  preparation  or  manu- 
facture. 

The  situation  we  now  consider  is  as  follows:  A,  a 
manufacturer,  sells  to  B,  a  dealer,  who  sells  to  C,  a  con- 
sumer. We  have  already  considered  C's  rights  against  B 
(a  mere  dealer)  in  warranty;  we  have  also  seen  that 
warranties  do  not  extend  to  subpurchasers  and  therefore 
C  cannot  sue  A  in  contract.  The  question  now  is  may 
he  sue  him  in  tort  ?  This  question  is  of  rather  late  devel- 
opment, but  considerable  litigation  has  lately  arisen  upon 
it.  The  law  is  not  altogether  settled,  but  we  may  attempt 
a  summary  as  follows : 

(a)  Article  manufactured  not  inherently  dangerous, 
not  meant  for  food,  drink  or  medicine,  manufacturer  or 
producer  guilty  of  mere  negligence — manufacturer  or 
producer  not  liable  to  remote  purchaser  in  tort. 

Example  i6.  S,  a  manufacturer  of  carriages,  sold  a 
carriage  to  R,  a  dealer,  who  resold  to  B.  B  while  driving 
the  carriage  was  injured  by  the  breaking  of  a  defective 
wheel.  It  was  not  shown  that  S  had  any  knowledge  of 
the  defect.  Held,  manufacturer  not  liable  unless  such 
guilty  knowledge  were  shown,  a  carriage  not  being  a 
dangerous  article** 

(b)  Article  manufactured  not  inherently  dangerous, 
not  meant  for  food,  drink  or  medicine,  manufacturer 
guilty  of  deceit — manufacturer  liable  to  remote  purchaser 
in  tort. 

Example  //.  M  manufactured  a  buggy  which  .he  sold 
to  a  city  and  it  was  used  by  W,  a  waterworks  superin- 

44.  Burkett  v.  Studebaker  Bros.  Mfg.  Co.,  126  Tenn.  467.  See 
also  a  leading  case  in  Caffrey  v.  Mossberg  Mfg.  Co.,  23  R.  I.  381, 
55  L.  R.  A.  822. 
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tendent,  who  was  injured  by  reason  of  a  defect  which  the 
manufacturer  had  concealed  by  the  use  of  paint  and 
grease.    Manufacturer  held  liable  to  W.*^ 

(c)  Article  inherently  dangerous — manufacturer  lia- 
ble to  any  one  hurt  in  the  use  thereof  unless  he  uses  care 
in  its  preparation.  What  is  reasonable  care  depends  on 
the  facts.  Thus  the  preparer  of  drugs,  poisons,  explo- 
sives, etc.,  must  take  every  precaution  to  safeguard  the 

user.  «^ 

-^/  '^^ 

Example  i8.     A  manufactured  fur  coats  containing  a 

dye  injurious  to  some  persons,  although  not  to  all.    Held 

liable  for  not  giving  notice  of  the  hidden  danger.'*^ 

In  the  case  of  Johnson  v.  Cadillac  Motor  Car  Com- 
pany, 261  Fed.  878,  Johnson  bought  a  car  from  a  dealer 
who  bought  it  from  the  defendant,  and  while  driving  it 
was  injured  by  the  breakage  of  a  defective  wheel.  John- 
son sued  in  tort  for  damages  and  the  court  held  that 
he  could  recover  upon  showing  merely  negligence  on  the 
part  of  the  Cadillac  Company,  on  the  ground  that  an 
automobile  is  inherently  dangerous  if  not  carefully 
manufactured,  and  should  be  in  the  same  class  as  drugs 
or  food. 

(d)  Articles  intended  for  food,  drink,  medicine,  etc. 
Manufacturer  liable  to  any  consumer,  unless  he  uses  ut- 
most precaution  in  preparation. 

The  above  doctrine  is  qualified  by  many  cases  by  the 
statement  that  the  goods  must  be  contained  in  original 
packages. 

Example  19.  M  purchased  a  carton  of  cold  tongue 
from  Seattle  Grocery  Co.  who  had  purchased  it  from  the 

45.  Woodward  v.  Miller,  119  Ga.  618,  64  L.  R.  A.  932. 

46.  Gerkin  v.  Brown,  143  N.  W.  (Mich.)  48. 
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producers,  A  &  Co.  Alleged  that  it  was  unwholesome 
owing  to  negligence  of  producers.  A  &  Co.  demurred 
to  the  case.  Held,  that  a  manufacturer  of  food  who  sells 
it  in  original  packages  and  is  negligent  in  preparing  it 
is  liable  to  any  one  who  is  damaged  by  its  intended  use.**^ 

47.  Mazetti  v.  Armour  &  Co.,  135  Pac.  (Wash.)  633,  48  L.  R.  A. 
N.  S.  213. 


PART  II. 

THE  CONTRACT'S  EFFECT  AS  TRANSFERRING 
TITLE. 

CHAPTER  8. 

TRANSFER     OF    TITLE     BETWEEN     BUYER    AND 

SELLER,     WHEN     RIGHTS     OF    THIRD 

PARTIES  NOT  INVOLVED. 

Sec.  53.  MEANING  OF  PHRASE  "TRANSFER  OF 
TITLE."  In  every  complete  sJile  there  is  a  certain  moment 
of  time  wherein  the  ownership  of  the  goods  by  the  seller 
ceases  and  that  of  the  buyer  begins;  therein  is  the  transfer 
of  title.  When  this  shall  occur  depends  upon  the  intention 
of  the  parties  as  determined  by  rules  of  construction.  But 
where  the  rights  of  third  parties  as  creditors  or  purchasers 
are  affected  by  such  sale,  the  positive  law  may  override  and 
defeat  such  intention. 

Goods  which  are  the  subject  matter  of  a  sale,  must 
belong  at  each  moment  of  time  to  buyer  or  to  seller. 
There  must  occur  a  certain  definite  moment  or  occasion 
wherein  it  can  be  said  that  then  the  title  or  property 
passed,  defeasibily  or  absolutely.  The  goods  must  be  at 
any  given  moment  either  buyer's  or  seller's  (assuming, 
of  course,  that  no  third  party  has  title).  Whether  this 
transition  takes  place  and  at  what  moment,  is  the  subject 
matter  of  this  present  chapter.  There  is,  however,  an- 
other viewpoint  made  necessary  in  cases  which  concern 
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the  rights  of  third  persons.  A  person  other  than  the 
seller,  may,  unknown  to  the  buyer,  really  own  the  goods 
or  he  may  have  rights  which  may  be  so  prejudiced  by 
such  sale  or  attempted  sale,  that  the  law  permits  him  to 
defeat  or  ignore  it  in  the  proper  proceedings.  The  sub- 
ject of  the  transition  or  title  as  between  the  buyer  and 
seller  is  discussed  in  the  present  chapter.  In  the  follow- 
ing chapter  the  rights  of  third  parties  in  respect  to  such 
transition  are  considered. 

Sec.  54.  GOODS  UNASCERTAINED.  Title  to  unascer- 
tained goods  cannot  be  transferred. 

There  may  be  a  contract  to  sell  goods  which  are  at 
the  time  wholly  unascertained,  but  the  transfer  of  title 
cannot  take  place  until  the  ascertainment.^**  Thus  if  A 
undertakes  to  sell  B  a  certain  kind  of  threshing  machine 
out  of  A's  stock  of  such  machines,  B  does  not  thereby 
own  any  machine  until  one  party  has,  with  the  express 
or  implied  consent  of  the  other  party,  selected  or  ap- 
propriated a  machine  to  the  contract.  Whether  title 
would  pass  at  such  appropriation  depends  on  other  rules. 
It  is  true,  of  course,  that  before  title  passes  there  will  be 
a  right  to  sue  for  breach  of  contract.  But  after  title 
passes  there  is  a  right  to  the  property  in  the  buyer. 

It  is  a  mooted  question  whether  title  can  pass,  even 
when  that  is  the  intention,  to  a  part  of  a  mass  of  fungible 
goods  like  wheat,  oil,  or  wine,  where  there  has  been  no 
separation  of  the  part  from  the  whole.  One  argument  is 
that  title  cannot  pass,  because  it  could  not  be  said  what 
part  was  owned  by  the  buyer,  and  in  case  of  a  destruction 
of  a  part  of  the  mass,  whether  it  was  his  part  or  another's 
that  had  been  destroyed.     But  it  is  really  not  necessary 

48.  McLaughlin  v.  Piatti,  27  Cal.  451;  Ellis  &  Myers  Lumber 
Co.  V.  Hubbard,  96  S.  E.  (Va.)  754. 
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to  determine  this.  For  the  buyer  may  be  considered  as 
an  owner  in  common  with  the  seller  and  in  case  of  loss 
each  would  sustain  his  proportionate  share  and  this  is  the 
better  rule.^^ 

It  is  every  where  admitted  that  if  the  goods  contracted 
for  are  not  fungible  goods,  that  is,  the  units  are  not  in- 
distinguishable, title  cannot  pass  until  ascertained.  Thus 
if  50  out  of  100  logs  are  sold,  it  is  important  both  to  buyer 
and  seller  what  particular  logs  shall  be  selected  as  each 
may  differ  from  the  others  even  though  as  a  matter  of 
fact  they  may  be  substantially  alike  and  no  title  passes 
unless  the  sale  was  intended  to  be  an  undivided  interest  in 
the  whole  mass.  But  where  the  sale  is  of  wheat  in  a 
warehouse,  oil  in  a  tank,  etc.,  it  ought  to  be  possible  to 
transfer  ownership  without  separation  if  the  parties  so 
intend  and  that  title  may  be  so  transferred  is  now  consid- 
ered the  better  rule  and  in  accordance  with  mercantile 
demands,  but  the  contrary  doctrine  prevails  in  some 
jurisdictions.^^^ 

Sec.  55.  GOODS  ASCERTAINED.  Title  to  ascertained 
goods  passes  according  to  the  intention  of  the  parties. 

So  long  as  the  goods  are  unascertained,  title  cannot 
pass.  If  ascertained,  the  time  at  which  property  in  the 
goods  shall  pass  depends  on  the  question  of  the  parties' 
intention.  The  law  will  not  declare  the  buyer  to  be  owner 
of  the  goods  sooner  or  later  than  the  parties  intended  he 
should  become  such  owner.  The  difficulty  is  in  discover- 
ing such  mutual  intention.  For  this  purpose  the  law  re- 
sorts to  certain  rules  of  construction.  These  rules  are 
not  arbitrary  or  final  in  nature,  but  indicate  primarily, 
and  unless  it  otherwise  appear,  the  intention  of  the  parties. 

49.  Kimberly  v.  Patchin,  19  N.  Y.  330.  ; 

50.  Scudder  v.  Worster,  11  Cush.  (Mass.)  573. 

Bays^^ 
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These  rules  are  framed  according  to  circumstances  as 
they  may  be,  for  it  is  from  such  circumstances  that  the  in- 
tention must  be  inferred  when  the  parties  do  not  in  words 
express  their  intention.  In  usual  cases  these  rules  would 
constitute  the  true  indicia  of  intention;  for  that  reason 
they  are  established  as  rules.  But  the  intention  of  the 
parties  to  the  contrary  will  overcome  the  rules.*^*^* 

Sec.  56.  RULES  FOR  ASCERTAINING  INTENTION 
OF  THE  PARTIES:  THE  FIRST  RULE.  Unless  a  dif- 
ferent intention  appears,  "where  there  is  an  unconditional 
contract  to  sell  specific  goods,  in  a  deliverable  state,  the 
property  in  the  goods  passes  to  the  buyer  when  the  contract 
is  made,  and  it  is  immaterial  whether  the  time  of  payment, 
or  the  time  of  delivery,  or  both,  be  postponed."  ^^ 

If  at  the  time  of  contract,  the  goods  are  ascertained 
and  are  then  in  a  deliverable  shape,  the  presumption  is 
that  the  title  is  then  to  pass,  though  perhaps  credit  is 
given  and  the  goods  are  not  yet  delivered.  This  presump- 
tion may  be  overcome  by  contrary  evidence. 

Example  20.  A  says  "I  will  sell  you  this  horse  for 
$50."  B  says  "I  will  take  him"  and  it  is  arranged  that  B 
shall  come  the  next  day  and  pay  for  and  get  the  horse, 
the  prestmiption  is  that  the  horse  immediately  becomes 
B's.«2 

Sec.  57.  RULES  FOR  ASCERTAINING  INTENTION 
OF  THE  PARTIES.  SECOND  RULE.  Unless  a  different 
intention  appears  "where  there  is  a  contract  to  sell  specific 
goods,  and  the  seller  is  boimd  to  do  something  to  the  goods, 

50a.  Ellis  &  Myers  Lumber  Co.  v.  Hubbard,  96  S.  E.  (Va.)  754- 

51.  Uniform  Sales  Act.  Sec.  19,  Rule  i. 

52.  See  Case  v.  Little  Falls  Lumber  Co,,  47  Minn.  422. 
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for  the  purpose  of  putting  them  into  a  deliverable  shape,  the 
property  does  not  pass  until  such  thing  be  done."  ^^ 

As  long  as  the  seller  must  do  something  to  the  property 
for  the  purpose  of  putting  it  in  a  deliverable  state,  the 
presumption  is  that  title  has  not  passed. 

Example  21.  A  contracted  for  sale  of  com  in  cribs  to 
B.  A  to  shell  it,  haul  it  to  elevator  and  there  weigh  it. 
Corn  is  not  B's  until  these  things  have  been  done,  unless 
facts  show  a  contrary  intention.^^ 

There  is  a  difference  of  opinion  whether  if  weighing 
and  measuring  is  to  be  done  for  the  purpose  of  ascer- 
taining the  price,  title  will  pass,  these  being  otherwise  in 
deliverable  shape.  The  better  rule  seems  to  be,  and  it  is 
the  view  permitted,  though  perhaps  not  made  mandatory 
by  the  sales  act,  that  the  mere  fact  that  the  seller  must 
measure  or  weigh  will  not  prevent  passing  of  title  where 
the  goods  are  otherwise  in  deliverable  shape,  so  that  title 
would  pass,  were  there  no  question  of  weighing  or  meas- 
uring merely  to  ascertain  the  price.  This  rule  that  title 
does  not  pass  so  long  as  anything  remains  to  be  done  to 
put  into  deliverable  state  is  a  rule  of  presumption  only 
and  title  may  pass  before  that  time  if  the  parties  so  in- 
tend.'''' 

Sec.  58.  RULES  FOR  ASCERTAINING  INTENTION 
OF  THE  PARTIES.  THIRD  RULE.  Unless  a  different 
intention  appear  "(1)  When  goods  are  delivered  to  the 
buyer  'on  sale  or  return,'  or  on  other  terms  indicating  an 

53.  Uniform  Sales  Act,  Sec.  19.     Rule  2. 

54.  Orient  Ins.  Co.  v.  McKnight,  96  III.  Ap.  525. 

55.  Ellis  &  Meyers  Lumber  Co.  v.  Hubbard,  95  S.  E.  (Va.)  754. 
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intention  to  make  a  present  sale,  but  to  give  the  bjyer  an 
option  to  return  the  present  goods  instead  of  pajring  the 
price,  the  property  passes  to  the  buyer  on  delivery,  but  he 
may  re-vest  the  property  in  the  seller  by  returning  or  tender- 
ing the  goods  within  the  time  fixed  in  the  contract,  or  if  no 
time  has  been  fixed,  within  a  reasonable  time.  (2)  When 
goods  are  delivered  to  the  buyer  on  approval  or  on  trial  or 
on  satisfaction,  or  other  similar  terms,  the  property  therein 
passes  to  the  buyer  (a)  when  he  signifies  his  approval  or 
acceptance  to  the  seller  or  does  any  other  act  adopting  the 
transaction,  (b)  if  he  does  not  signify  his  approval  or  ac> 
ceptance  to  the  seller,  but  retains  the  goods  without  giving 
notice  of  rejection,  then,  if  a  time  has  been  fixed  for  a  return 
of  the  goods,  on  the  expiration  of  such  time,  and,  if  no  time 
has  been  fixed,  on  the  expiration  of  a  reasonable  time.  What 
is  a  reasonable  time  is  a  question  of  fact."  <>^ 

The  above  rule  covers  those  sales  wherein  title  is  not 
finally  to  pass  until  the  buyer  is  satisfied  by  trial  with  the 
goods.  The  first  paragraph  of  the  rule  relates  to  trans- 
actions in  which  there  is  an  executed  contract  of  sale, 
but  the  buyer  may  cause  the  title  to  revest;  the  second 
paragraph  of  the  rule  relates  to  transactions  in  which 
the  buyer  has  the  goods  simply  "on  trial"  that  he  may 
thereafter  accept  and  purchase  them  if  he  so  desires.  It 
will  be  noted  that  the  mere  failure  to  make  the  return 
operates  to  pass  the  title,  or  if  it  has  already  vested,  to 
make  it  absolute.  The  importance  of  distinguishing  be- 
tween the  two  transactions  lies  chiefly  in  the  fact  that 
risk  of  loss  (where  there  is  no  negligence  involved)  fol- 
lows the  title  in  such  cases,  and  in  the  fact  that  the  cred- 
itors of  the  owner  may  seize  his  goods.  These  transac- 
tions must  not  be  confused  with  that  form  of  conditional 

56.  Uniform  Sales  Act,  Sec.  19.    Rule  3. 
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sale  in  which  the  title  is  retained  by  the  seller  merely  for 
purposes  of  security.  Thus,  if  A  sells  goods  to  B  under 
an  agreement  that  B  may  return  the  goods  any  time 
within  30  days  if  he  finds  them  unsatisfactory,  the  goods 
belong  to  B  but  he  has  a  right  to  re-vest  the  title  in  A  any 
time  within  the  30  days  by  returning  them.  When  the  30 
days  have  elapsed,  B  owns  the  goods  absolutely  with  no 
right  of  return  so  far  as  this  particular  agreement  is  con- 
cerned. Until  such  return  within  30  days,  the  goods  are 
subject  to  seizure  by  the  creditors  of  B.  Risk  of  loss  is 
upon  B  at  all  times  from  the  time  he  gets  the  goods  until 
he  makes  the  return  or  makes  a  good  tender  of  return. 
Or,  suppose  that  B  agrees  with  A  that  A  may  send  him  a 
washing  machine  "on  trial"  for  30  days.  Under  such 
circumstances  B  has  not  purchased  the  machine,  and  title 
will  not  pass  to  B  until  30  days  have  elapsed,  unless  be- 
fore the  expiration  of  the  30  days  he  signifies  his  inten- 
tion to  take  the  machine.  If  B  does  not  return  the  goods 
within  30  days,  title  will  pass  to  him  and  he  cannot  there- 
after return  such  machine.  During  the  30  days  (unless 
B  has  before  the  end  of  the  period  signified  his  accept- 
ance) the  risk  of  loss  is  on  A  unless  the  loss  occurs  by 
B's  negligence.^ '^  The  creditors  of  A  also  could  seize  the 
machine — B  has  no  right  in  the  machine  against  A's  cred- 
itors because  he  is  under  no  contract  to  purchase  it. 

There  is  a  real  distinction  in  cases  of  this  kind.  As  one 
court  has  said :  "An  option  to  purchase  if  he  likes  is  es- 
sentially different  from  an  option  to  return  if  he  should 
not  like."  58 

Example  22.  A  decides  to  buy  a  shock  absorber  for 
his  car.  The  shock  absorber  is  sold  with  a  privilege  of 
return.     In  this  case  A  regards  himself  as  purchaser  of 

57.  Pence  v.  Carney,  78  Ark.  123. 

58.  Pence  v.  Carney,  78  Ark.  123. 
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and  owner  of  the  shock  absorber,  even  if  he  does  have  a 
right  to  return  it. 

Example  2^.  An  agent  wishing  to  sell  B  a  typewriter 
asks  leave  to  put  in  B's  office  for  a  while  that  B  may  try 
it.  No  title  passes  here  and  the  parties  do  not  so  re- 
gard it. 

Sec.  59.  RULES  FOR  ASCERTAINING  THE  INTEN- 
TION OF  THE  PARTIES.  FOURTH  RULE.  Unless  a 
different  intention  appears  "(1)  where  there  is  a  contract  to 
sell  unascertained  or  future  goods  by  description,  and  goods 
of  that  description  and  in  a  deliverable  state  are  uncondi- 
tionally appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer  or  by  the  buyer  with  the  assent 
of  the  seller  the  property  in  the  goods  thereupon  passes  to 
the  buyer.  Such  assent  may  be  expressed  or  implied  and  may 
be  given  either  before  or  after  the  appropriation  is  made. 
(2)  Where  in  pursuance  of  a  contract  to  sell,  the  seller  de- 
livers the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee 
(whether  named  by  the  buyer  or  not)  for  the  purpose  of 
transmission  to  or  holding  for  the  buyer,  he  is  presumed  to 
have  unconditionally  appropriated  the  goods  to  the  contract, 
except  in  the  cases  provided  for  in  the  next  rule  and  in  sec- 
tion 20.  This  presumption  is  applicable  although  by  the  terms 
of  the  contract,  the  buyer  is  to  pay  the  price  before  receiving 
delivery  of  the  goods,  and  the  goods  are  marked  with  the 
words  collect  on  delivery  or  their  equivalents."  ^^ 

(a)     Title  passes  upon  appropriation  of  contract. 

Where  the  goods  are  unascertained,  the  title,  as  has 
been  already  noted,  cannot  pass.     Upon  ascertainment 

59.  Uniform  Sales  Act,  Sec.  19.  Rule  4.  "Section  20"  relates 
to  reservation  of  title.     See  herein  Sec.  60. 
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title  passes  according  to  the  intention  of  the  parties. 
Where  pursuant  to  this  contract  to  sell  goods  at  present 
unascertained,  certain  goods  in  a  deliverable  state  are  set 
aside  or  designated  or  in  any  way  appropriated  to  the 
contract,  it  is  presumed,  rebuttally,  that  the  intention  of 
the  parties  is  to  pass  title  upon  such  appropriation,  sub- 
ject to  the  other  rules  as  to  deliverable  shape,  goods  to  be 
put  on  cars  by  seller,  etc. 

(b)     Delivery  to  carrier  or  other  bailee  by  seller. 

If  the  seller  pursuant  to  the  contract  delivers  goods  to 
a  carrier  for  transportation  to  the  buyer,  the  delivery  is 
presumed  to  be  an  appropriation  and  title  passes  then,  if 
it  has  not  passed  before.  The  goods  are  while  in  transit 
the  property  of  the  buyer  and  not  of  the  seller.  We  shall 
hereafter  notice  that  if  the  seller  undertakes,  as  a  part  of 
his  contract,  to  make  the  delivery,  title  remains  in  him 
until  such  delivery  is  complete.  That,  however,  means 
that  the  seller  undertakes  to  pay  the  expense  of  the  de- 
livery and  assumes  the  burden  of  its  success.  In  the 
ordinary  cases  where  the  goods  are  at  the  seller's  place 
of  business,  the  seller  assumes  the  task  of  putting  the 
goods  in  the  possession  of  a  carrier,  and  such  carrier  is 
the  agent  of  the  buyer,  and  the  risk  of  loss  is  upon  the 
buyer  and  title  has  passed.^^ 

Even  though  goods  are  appropriated  to  the  contract, 
still  so  long  as  there  remains  something  to  be  done  by 
the  seller  to  put  them  in  a  deliverable  shape,  title  has 
not  passed.  In  cases  of  shipment  made  by  the  seller, 
title  is  usually  held  not  to  pass  until  deUvery  to  the  car- 
rier though  necessarily  before  that  time  the  goods  had 
to  be  segregated;  this  is  because  where  a  number  of 
things  were  to  be  done  by  the  seller  in  the  process  of 

6i.  Belz  V.  McMorrow,  173  Mass.  8. 
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appropriating  unascertained  goods,  it  is  presumed  the 
intention  of  the  parties  was  to  defer  transition  of  title 
until  the  last  act. 

Example  24.  A  at  Philadelphia  sells  ale  to  B  in  Bos- 
ton, A  to  ship  the  goods  to  B  at  B's  expense.  A  sues  B 
for  the  price  of  the  goods.  B  defends  that  a  sale  of  ale 
in  Boston  without  a  license  was  illegal.  Held,  that  the 
defense  is  not  good,  as  title  passed  at  Philadelphia." ^ 

(c)     Goods  shipped  "C.  O.  D." 

Where  goods  are  shipped  "Collect  on  Delivery,"  this 
has  no  effect  upon  the  passing  of  title.  If  by  the  rules 
discussed  where  goods  are  not  so  shipped  title  would 
pass,  it  will  still  pass  notwithstanding  such  provision  that 
the  carrier  must  collect  before  delivery.^^  Thus  the 
carrier  might  be  the  buyer's  agent  to  transport  the  goods 
and  the  seller's  agent  to  maintain  the  lien  for  the  price 
and  collect  the  charges. 

Example  25.  S,  in  Carthage,  Illinois,  ordered  liquor 
from  D,  a  dealer  at  Burlington,  Iowa,  to  be  shipped  to 
S,  "C.  O.  D."  Held,  a  sale  in  Iowa,  and  not  in  Car- 
thage.^* 

Sec.  60.  RULES  FOR  ASCERTAINING  THE  INTEN- 
TION OF  THE  PARTIES.  FIFTH  RULE.  Unless  a  dif- 
ferent intention  appears  "if  a  contract  to  sell  requires  the 
seller  to  deliver  the  goods  to  the  buyer,  or  at  a  particular 
place,  or  to  pay  the  freight  or  cost  of  transportation  to  the 
buyer,  or  to  a  particular  place,  the  property  does  not  pass 

62.  Belz  V.  McMorrow,  173  Mass.  8. 

63.  Carthage  v.  Duvall,  202  111.  234. 

64.  Carthage  v.  Duvall,  202  111.  234.  , 
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until  the  goods  have  been  delivered  to  the  buyer  or  reached 
the  place  agreed  upon."^' 

Delivery  to  carrier  is  ordinarily  delivery  to  buyer  and 
if  it  was  understood  from  the  express  terms  of  the  con- 
tract or  from  the  circumstances  that  the  seller  was  to 
deliver  to  the  carrier,  the  seller  would  be  under  the 
obligation  so  to  do^  and  having  done  so,  title  would  there- 
upon pass.  But  if  the  seller  takes  upon  himself  the 
more  onerous  contract  of  seeing  that  the  goods  reach  a 
certain  place,  as  where  he  undertakes  to  pay  the  freight, 
title  does  not  pass  in  such  case  until  the  carriage  to  such 
place  is  complete. 

In  this  connection  the  initials  "f.  o.  b."  standing  for 
the  words  "free  on  board,"  are  often  used,  and  are  of 
importance  in  determining  the  intention.  Thus  if  M. 
at  A.,  agrees  to  ship  goods  to  N.  at  C,  "  f.  o.  b."  at  B, 
a  point  intermediate  between  A  and  C,  title  will  pre- 
sumably pass  at  B.®^  If  terms  are  "f.  o.  b."  at  A,  or 
"f.  o.  b."  at  C,  title  will  pass  in  the  first  case  at  A,  the 
point  of  shipment,  or  in  the  second  case  at  C,  the  point 
of  destination.  This  is  but  a  rule  of  construction  and 
not  final.  Evidence  may  show  that  the  parties  meant  the 
title  to  pass  otherwise.  Thus,  if  on  final  settlement  the 
buyer  is  to  add  the  cost  of  shipment  to  re-imburse  the 
seller,  that  would  seem  to  indicate  that  title  was  to  pass 
on  delivery  of  goods  to  the  carrier.  * 

Sec.  61.  RESERVATION,  UPON  SHIPMENT,  OF 
TITLE  IN  SELLER.  The  seller  by  the  form  of  his  contract 
with  the  carrier  may  reserve  title  in  himself  notwithstanding 
delivery  to  such  carrier. 

If  the  shipper  has  the  bill  of  lading  made  out  to  him- 
self or  his  agent,  this  effects  a  retention  of  title  in  him- 

65.  Uniform  Sales  Act,  Rule  19,  Sec.  15. 

66.  Deutzel  v.  Island  Park  Ass'n,  229  Pa.  403. 
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self.  A  bill  of  lading  is  the  evidence  of  title  and  by  its 
form  may  indicate  that  though  the  seller  made  delivery 
to  the  carrier,  yet  he  did  not  by  that  act  finally  appro- 
priate the  goods  to  the  contract,  but  intended  until  a 
future  time  to  reserve  title  in  himself.  This  is  some- 
times referred  to  as  the  retention  of  the  jus  disponendi. 
One  mode  of  retaining  title  by  means  of  the  bill  of  lad- 
ing is  to  send  the  bill  to  some  third  person,  usually  a 
banker,  with  draft  attached,  which  must  be  accepted,  or, 
if  a  sight  draft,  paid,  before  the  bill  of  lading  can  be  se- 
cured. This  reserves  title  even  though  the  bill  of  lading 
names  the  buyer  as  consignee.®'^ 

Bills  of  lading  are  made  out  in  two  forms:  the 
"straight"  bill  and  the  "order"  bill.  The  first  form  is 
a  bill  made  to  some  certain  person.  The  second  form  is 
one  made  to  the  order  of  a  certain  person,  or  to  a  certain 
person  or  his  order.  As  has  been  seen  in  the  discussion 
of  Documents  of  Title,  straight  bills  of  lading  are  made 
non-negotiable;  order  bills  are  made  negotiable,  and 
where  such  distinction  prevails  the  carrier  is  not  pro- 
tected in  delivering  the  goods  where  an  "order"  form 
was  used  except  upon  presentment  of  the  bill  of  lading 
properly  endorsed;  otherwise  it  is.  To  insure  a  valid 
retention  of  title,  the  shipper  should  therefore  use  the 
order  form  of  bill  of  lading,  unless  he  makes  himself  the 
consignee.  See  the  subject  of  Documents  of  Title,  supra, 
in  this  volume. 

Sec.  62,  RISK  OF  LOSS.  Unless  there  is  an  agreement 
to  the  contrary  risk  of  loss  attends  the  title.^^ 

The  risk  of  loss  is  usually  upon  the  owner.  The  par- 
ties might  indeed  agree  otherwise,  but  that  is  seldom 

67.  Greenwood  Groc.  Co.  v.  Canadian,  etc.  Co.,  72  S.  C.  450. 
See  also  subject  of  Documents  of  Title,  supra  in  this  Volume. 

68.  Uniform  Sales  Act,  Sec.  22. 
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done.  This  statement  of  risk  does  not  include  cases  of 
loss  on  account  of  negligence  of  a  seller  or  buyer  having 
possession  and  not  title.  If  title  has  passed  while  goods 
are  in  possession  of  the  seller  or  his  agent  in  that  be- 
half, the  seller  would  then  be  a  bailee  of  the  goods  and 
liable  as  such  to  use  due  care  for  their  safety.  Assum- 
ing there  is  no  question  of  negligence,  it  is  almost  always 
true  that  risk  follows  the  title.  Indeed  the  important 
reason  in  many  cases  for  raising  the  question  of  transi- 
tion of  title  is  to  decide  upon  whom  the  loss  must  fall. 

If,  then,  a  specific  article  has  been  bought  and  title 
has  really  passed,  the  loss  is  on  the  buyer  regardless  of 
the  fact  that  he  may  never  have  had  possession.  Thus, 
if  pursuant  to  a  contract  of  sale  goods  are  shipped  to  A 
under  such  circumstances  that  title  passed  upon  delivery 
to  th3  carrier,  the  loss  as  between  buyer  and  seller,  is 
upon  the  buyer,  but  if  by  shipment  "f.  o.  b."  destina- 
tion, or  by  retention  of  title  by  bill  of  lading,  title  is  still 
in  the  shipper,  then  loss  is  upon  him  as  between  him  and 
the  buyer.  In  these  cases,  whether  there  is  any  recourse 
against  the  carrier  is  a  different  question  and  would  de- 
pend on  the  nature  of  the  cause  of  loss  and  the  contract 
with  the  carrier. 

Cases  have  made  exceptions  to  this  rule  in  the  cases 
in  which  title  is  reserved  solely  for  purposes  of  security, 
possession  and  ownership  for  all  other  purposes  being 
vested  in  the  buyer.  There  are  two  classes  of  cases  with- 
in this  exception.  There  is  also  an  exception  where  de- 
livery has  been  delayed  by  the  fault  of  either  part.  Risk 
is  upon  the  party  in  fault. 

(1)  Cases  of  conditional  sales  in  which  buyer  is  given 
possession  but  seller  retains  contract  for  purposes  of  se- 
curity. 

In  this  case  the  risk  of  loss  is  on  the  buyer. 
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Example  26.  A  sells  books  to  B,  delivering  B  the 
books  under  a  contract  whereby  A  is  to  have  title  until 
the  last  installment  is  paid.  The  risk  is  on  B.  He  must 
pay  although  the  goods  are  destroyed  before  the  last  in- 
stallment.^** 

(2)  Cases  in  which  title  is  reserved  during  transit  for 
purposes  of  security  where  except  for  such  reservation  title 
would  have  passed. 

The  law  is  not  as  clear  as  desirable  on  this  point. 
Supporting  this  view  see  Farmers  &  Mechanics  Bank  v. 
Logan ;  '^^  and  against  it  Willman  Mercantile  Co.  v.  Fus- 
sy.'^   The  Sales  Act  adopts  the  former  view. 

69.  Tufts  V.  Griffin,  107  N.  C.  47. 

70.  4  N.  Y.  568. 

71.  IS  Mont.  511.    See  Williston  on  Sales,  Sec,  305. 


CHAPTER  9. 

TITLE  AND  THIRD  PERSONS. 

Sec.  63.  ATTEMPTED  SALE  BY  ONE  NOT  OWNER: 
IN  GENERAL.  If  snoods  are  sold  by  one  not  the  owner 
thereof,  no  title  is  acquired  by  the  purchaser  unless  the  real 
owner  is  estopped  to  assert  his  own  title. 

One  cannot  sell  goods  that  he  does  not  own  unless 
he  is  aided  therein  by  some  act  of  the  real  owner  which 
estops  the  owner  to  assert  his  ownership  or  deny  the 
seller's  authority  or  title.  It  is  true  that  one  who  ac- 
quires negotiable  paper  in  due  course  may  often  take  a 
better  title  than  his  transferor  had.  So  one  who  gives 
value  for  money  may  acquire  good  title  thereto  even 
from  a  thief  but  goods  are  not  subject  to  these  con- 
siderations. Except  for  the  estoppel  of  the  owner,  the 
buyer  can  take  no  better  title  than  his  vendor  had,  and 
the  true  owner  may  retake  the  goods  as  his  own.  In 
which  case  the  purchaser  must  be  content  with  the  war- 
ranties of  title  implied  in  the  sale.  For  breach  of  these 
he  may  have  his  damages. 

A  buyer  who  has  a  title,  although  voidable  by  the 
seller,  may  give  a  good  title  to  an  innocent  purchaser  so 
long  as  such  title  has  not  been  voided. 

A.    When  True  Owner  Not  Estopped  to  Assert  Title. 

Sec.  64.  IN  GENERAL.  Against  third  persons  an  owner 
of  goods  by  merely  investing  another  with  their  possession 
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for  a  lawful  purpose  is  not  thereby  estopped  to  assert  his 
title  against  any  one  claiming  under  the  possessor's  title. 

The  owner  loses  no  rights  to  assert  his  title  by  merely 
clothing  another  with  possession.  There  must  be  some 
additional  element.  It  is  true  that  by  reason  of  such 
possession,  the  possessor  may  be  enabled  to  deceive  his 
creditors  or  purchasers  as  to  his  ownership.  He  may 
seem  to  have  more  assets  than  he  really  has.  Yet  the 
exigencies  and  conveniences  of  commercial  life  override 
this  consideration  and  it  is  well  settled  everywhere  that 
the  true  owner  may  still  assert  his  rights.  As  illustrat- 
ing this  principle  the  following  particular  instances  are 
cited. 

Sec.  65.  IN  CASE  OF  CONSIGNMENT  FOR  SALE.  A 
mere  consignment  of  goods  to  be  sold  by  consignee  for  the 
benefit  of  the  consignor  gives  the  creditors  of  such  con- 
signee no  rights  against  such  goods. 

It  is  a  usual  practice  among  merchants  for  a  whole- 
saler to  consign  goods  to  a  retailer,  that  is,  to  send  the 
goods  to  the  consignee  as  agent  to  sell  them.  This  must 
be  strictly  distinguished  from  a  sale  on  credit.  In  a 
sale  on  credit  the  buyer  owns  the  goods  and  the  seller 
has  parted  with  his  title  in  return  for  the  buyer's  prom- 
ise. One  who  purchases  from  a  consignee  gets  of  course 
a  good  title,  for  that  is  the  purpose  of  and  the  authority 
conferred  by  the  consignment,  but  a  creditor  gets  no 
rights  even  though  he  may  have  allowed  the  credit  in 
reliance  upon  the  apparent  value  of  the  assets  conferred 
by  the  possession  of  such  consigned  goods.  Therefore, 
such  goods  cannot  be  seized  for  the  debts  of  the  con- 
signee, and  may  be  reclaimed  from  the  trustee  in  bank- 
ruptcy.'^ ^ 

72.  See  Example  4  in  Bailments  and  Carriers ;  supra. 
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Sec.  66.  IN  CASE  OF  BAILMENT  OTHER  THAN 
FOR  SALE.  Conferring  mere  possession  upon  an  agent  or 
bailee  for  purposes  other  than  those  of  sale  gfives  neither 
creditors  of  such  consignee  nor  purchasers  from  him  any 
rights  against  such  goods. 

Whether  an  agent  is  entirely  within  one's  employ  upon 
salary  or  commission  or  is  specially  employed  for  a  par- 
ticular purpose  it  may  be  necessary  or  desirable  to  sup- 
ply him  with  goods  whereby  he  may  accomplish  his 
agency  or  perform  the  terms  of  the  contract.  In  such 
a  case  the  owner  may  assert  his  title  against  any  one 
claiming  under  or  against  such  agent  or  bailee.  In  such 
a  case  it  is  to  be  remembered,  there  must  be  a  true  case 
of  bailment.  The  possessor  must  be  obliged  to  return 
the  same  goods  in  their  present  or  an  altered  form,  for 
otherwise  the  possessor  as  purchaser  has  a  title  he  may 
convey. 

Even  though  the  party  with  whom  possession  was 
placed  is  a  dealer  in  such  goods,  still  if  no  authority 
were  given  him  to  sell  he  could  give  no  valid  title. 

Example  2/.  A  jeweler  has  a  watch  left  with  him  for 
repair.  He  sells  it  to  B,  an  innocent  customer  who  pays 
value  for  it.  M,  the  owner,  can  take  it  from  B.  B  must 
rely  on  his  rights  against  A.'^^ 

B.    When  True  Owner  Estopped  to  Assert  Title  Against 
Third  Persons, 

Sec.  67.  IN  GENERAL.  Where  other  than  by  mere  pos- 
session the  owner  authorizes  or  permits  another  to  deal  with 
the  goods  as  his  own,  he  may  be  estopped  to  assert  his  own- 

73.  Biggs  V.  Evans,  (1894)  i  Q.  B.  88;  Fawcett  v.  Osborne, 
32  111.  411. 
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ership  as  to  one  who  has  dealt  with  the  possessor  as  the 
owner. 

Having  now  considered  the  cases  in  which  the  true 
cwner  may  assert  his  title  against  creditors  and  pur- 
chasers of  another,  let  us  consider  the  cases  in  which  a 
true  owner  will  not  be  permitted  to  set  up  his  title,  as 
against  those  who  have  dealt  with  another  as  the  owner 
of  the  property.  There  are  two  well  defined  classes  of 
cases. 

Sec.  68.  ALLOWING  ANOTHER  TO  ASSERT  THAT 
HE  IS  OWNER.  Where  the  true  owner  of  goods  allows 
another  to  make  statements  and  representations  of  owner- 
ship the  true  owner  cannot  assert  title  against  third  persons 
acting  on  the  faith  of  such  representations  and  statements. 

In  this  case  there  might  or  might  not  be  actual  fraud. 
But  in  either  event,  the  true  owner  could  not  assert  his 
title.  It  would  have  to  be  apparent  of  course  that  the 
true  owner  permitted  the  representations — stood  by  and 
did  not  deny  them  or  aided  the  agent  in  making  them. 

Example  28.  T  was  in  possession  of  a  wagon  owned 
by  O,  on  which  T  had  been  permitted  to  paint  his  name. 
T  sold  to  C.  O  claims  the  wagon  and  sues  C  for  its 
recovery.  Held,  O,  although  the  true  owner,  is  estopped 
to  assert  his  ownership  against  an  innocent  purchaser. 
Between  the  two  the  loss  should  fall  on  O  who  made  the 
loss  possible.'^^ 

Sec.  69.  CLOTHING  ANOTHER  WITH  DOCUMEN- 
TARY INDICIA  OF  TITLE.  When  the  true  owner  of 
goods  allows  another  to  hold  documents  of  title  made  out 

74.  O'Connor  v.  Clarke,  170  Pa.  Rep.  318. 


American  Commercial  Law.  97 

in  his  own  name,  registration  in  his  own  name,  etc.,  this  is 
clothing  the  other  with  such  indicia  of  title  that  the  true 
owner  cannot  assert  his  title  against  third  persons  acting  on 
the  faith  of  the  apparent  ownership. 

Let  us  now  suppose  the  case  in  whidi  the  owner,  be- 
sides conferring  possession,  also  permits  the  possessor 
to  hold  documents  of  title  in  his  own  name,  that  is,  bills 
of  lading,  warehouse  receipts,  etc.  In  such  a  case,  the 
true  owner  is  estopped  to  set  up  his  title  against  those 
who  deal  with  the  holder  of  such  documents  as  the  ap- 
parent owner,  and  creditors  can  seize  such  goods  to  sat- 
isfy their  claimsJ^ 

C.    When  True  Owner  Prevented  by  Statute  from 
Asserting  Title. 

Sec.  70.  IN  GENERAL.  The  law  may  prevent  an  owner 
from  asserting  his  title;  and  statutes  are  in  force  in  respect 
to  (1)  sales  in  which  the  seller  retains  possession;  (2)  con- 
ditional sales;  (3)  bulk  sales  of  entire  stock  in  trade;  (4) 
mortgages  and  pledges  by  factors;  (5)  chattel  mortgages. 

The  diflferent  states  have  passed  various  laws  for  the 
protection  of  creditors  and  purchasers,  providing  that 
such  parties  may  ignore  the  real  ownership  in  various 
cases,  or  may  ignore  it  in  such  cases  unless  the  rights 
of  the  true  owner  are  put  on  record  where  they  may  be 
known  by  all  men.  The  chief  of  these  are  below  briefly 
considered. 

Sec.  71.  EFFECT  OF  RETENTION  BY  SELLER 
AFTER  SALE.  If  after  a  sale  of  goods,  absolute  in  form, 
the  seller  continues  in  their  possession,  this  is  treated,  in 

75.  Calais  Steamboat  Co.  v.  Scudder,  2  Black  (U.  S.)  372. 
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some  states  as  in  itself  constructive  fraud,  rendering  the 
sale  void  as  to  creditors  or  purchasers  from  the  seller  and 
in  others  as  evidence  of  fraud,  subject  to  rebuttaL 

It  has  long  been  settled  law  that  the  retention  by  the 
vendor  of  goods  sold  in  an  absolute  sale  is  at  least  evi- 
dence of  fraud,'^^  and  in  some  jurisdictions  it  is  held  to 
constitute  fraud,  per  se,  no  matter  how  innocent  might 
have  been  the  intention  of  the  parties ;  this,  of  course,  not 
as  between  the  parties  themselves,  but  as  to  creditors  of 
the  vendor,  and  purchasers  from  him  of  the  goods  for- 
merly soldJ'''  The  buyer  who  allowed  such  retention 
could  not  assert  title  as  against  the  creditors  of  the 
seller  or  anyone  to  whom  he  had  resold  such  goods.  A 
qualification  has  been  made  that  if  the  contract  in  terms 
provides  for  such  retention  and  there  is  no  actual  fraud, 
the  case  is  taken  out  of  the  rule.  But  in  such  a  case  the ' 
clause  must  be  for  some  honest  purpose  and  not  merely 
to  avoid  the  rule,  and  if  for  purposes  of  security,  would 
usually  have  to  be  recorded,  being  in  effect  a  chattel 
mortgage. 

Delivery  need  not  consist  in  removal.  If,  for  example, 
one  buys  a  stock  of  goods,  he  may  take  possession  by 
merely  assuming  control.  It  is  a  sufficient  change  of 
possession  if  the  acts  of  control  are  of  an  outward,  ex- 
clusive character,  sufficient  to  notify  observers  that  a 
change  has  taken  place.  There  may  still  be  a  change  of 
possession  though  the  seller's  employees  are  retained  by 
the  buyer.  What  amounts  to  change  of  possession  is  a 
question  of  fact.  If  the  article  purchased  is  of  a  cum- 
bersome character,  not  subject  to  immediate  and  easy 

76.  TwjTie's  Case,  3  Coke,  Sob. 

77.  Wilson  V.  Walrath,  103  Minn.  412;  Ticknor  v.  McClelland, 
84  111.  471. 
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removal,  and  constructive  delivery  is  made,  as  by  delivery 
of  keys,  that  will  for  a  reasonable  time  be  sufficient.'^^ 

Sec.  72.  CONDITIONAL  SALES.  A  conditional  sale  of 
goods  wherein  the  seller  retains  title  for  purposes  of  security 
in  most  jurisdictions  must  be  recorded  or  the  condition  is 
void  as  to  innocent  purchasers  and  creditors.  Otherwise  in 
most,  but  not  all  of  the  states,  the  owner  of  the  goods  may 
assert  his  title  against  such  purchasers  and  creditors. 

In  most  states  prior  to  the  passage  of  recording  laws 
covering  that  subject  a  conditional  sale  of  goods  deprived 
the  seller  of  no  rights  to  assert  his  title  against  purchasers 
and  creditors  of  the  purchaser  until  by  the  performance 
of  the  condition  the  buyer  acquired  his  title.  This  law 
has  become  modified  in  most  states  by  the  recording 
laws  requiring  such  transactions  to  be  recorded  just  as 
chattel  mortgages  must  be  recorded.    But  in  some  states 

78.  In  the  following  states  retention  is  considered  as  prima 
facie  evidence  of  fraud,  rebuttable  by  evidence  that  the  sale 
was  actually  for  value  and  in  good  faith.  Alabama,  Arizona 
Arkansas,  Delaware,  Florida,  Georgia,  Indiana,  Kansas,  Louis- 
iana, Michigan,  Minnesota,  Mississippi,  Nebraska,  New  Jersej 
New  York,  North  Carolina,  North  Dakota,  Ohio,  Oregon,  Rhod 
Island,  South  Carolina,  Tennessee,  Texas,  Virginia,  West  Vir- 
ginia, Wisconsin. 

In  the  following  states  retention  of  possession  is  conclusively 
presumed  to  be  fraud.  California,  Colorado,  Connecticut.  Idaho, 
Illinois,  Iowa  (unless  recorded)  Kentucky,  Maine,  Maryland  (un- 
less recorded),  Massachusetts,  Missouri,  Montana,  Nevada,  Okla- 
homa, Pennsylvania,  South  Dakota,  Utah,  Vermont,  Washington 
(unless  recorded).  In  Mexico  and  Wyoming  not  clearly  estab- 
lished. 

By  the  Sales  Act  (Sections  25  and  26)  a  seller  who  is  allowed 
to  continue  in  the  possession  of  the  goods  sold  may  give  a  good 
title  to  a  vendee  as  though  hav'ng  express  authority  to  sell  them 
and  creditors  have  much  the  same  rights  in  such  states,  as  here- 
tofore. 
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such  transactions  though  good  between  the  parties,  estop 
the  seller  to  assert  his  title  against  the  creditors  or  pur- 
chasers of  the  purchaser.  Unless  the  recording  laws 
in  such  states  comprehend  within  their  terms  a  condi- 
tional sale,  even  recording  will  not  help  and  the  only 
safe  device  is  a  chattel  mortgage.*^® 

If  a  contract  of  conditional  sale  is  called  a  "lease" 
or  by  any  other  name,  the  courts  will  regard  its  true  in- 
tent rather  than  its  mere  form. 

Sec.  73.  BULK  SALES  OF  ENTIRE  STOCK  IN 
TRADE.  Bulk  sales  by  a  dealer  of  his  stock  in  trade  are 
forbidden  by  statute  in  some  states  unless  there  is  a  certain 
notice  given  to  creditors,  or  recordation,  or  both. 

Frauds  upon  creditors  are  often  perpetrated  by  means 
of  a  sale  of  the  entire  stock  in  trade  of  a  tradesman  to 
one  who  has  actual  or  constructive  notice  of  the  fraud 
or  who  may  even  be  in  connivance  and  not  actually  a 
purchaser,  and  statutes  in  some  states  have  been  passed 
providing  that  bulk  sales  shall  not  be  good  except  upon 
notice  to  creditors,  or  upon  recording  the  transaction,  or 
both.80 

79.  In  the  following  states,  one  who  sells  by  conditional  sale 
may  protect  himself  by  recording  the  contract:  Alabama, 
Arizona,  Colorado,  Connecticut,  Florida,  Georgia,  Iowa,  Kansas, 
Maine,  Michgan,  Minnesota,  Missouri,  Montana,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  South  Carolina,  Texas,  Vermont,  Vir- 
ginia, Washington,  West  Virginia,  Wisconsin  and  Wyoming. 
If  recording  laws  do  not  cover  conditional  sales,  recording  them 
is  a  nullity.    Gilbert  v.  National  Cash  Register  Co.,  176  111.  288. 

80.  Bulk  sales  laws  are  in  force  in  Alabama,  Arizona,  Cali- 
fornia, Colorado,  Connecticut,  Delaware,  District  of  Columbia, 
Florida,  Georgia,  Illinois,  Idaho,  Indiana,  Iowa,  Kentucky,  Louis- 
iana, Maine,  Maryland,  Massachusetts,  Michigan,  Minnesota,  Mis- 
sissippi,   Montana,    Nebraska,    Nevada,    New   Hampshire,    New 
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Sec.  74.  TRANSFERS  AND  PLEDGES  BY  FACTORS. 
Factors'  acts  have  been  passed  in  a  number  of  states  to  pro- 
tect those  who  deal  with  factors  and  consignees  to  the 
amount  of  their  advances. 

A  factor  is  one  to  whom  is  given  the  possession  of 
goods  to  sell  them  for  the  owner.  He  is  more  popularly 
referred  to  as  a  commission  merchant.  His  authority 
is  very  large  and  he  often  deals  with  respect  to  such 
goods  in  his  own  name.  But  he  has  no  authority  to 
pledge  such  goods  for  his  own  debts,  even  though  such 
pledgee  deal  with  him  under  the  assumption  that  he  is 
the  owner.  Statutes  in  a  number  of  states  have  been 
passed  to  protect  pledgees,  lienors  and  purchasers  to  the 
extent  of  their  advances.  These  factor's  acts  differ  in  their 
provisions  to  some  extent,  but  they  are  all  for  the  pur- 
pose of  protecting  parties  dealing  with  a  factor  to  whom 
goods  have  been  entrusted.^^ 

Sec.  75.  CHATTEL  MORTGAGES.  One  who  buys  chat- 
tels or  acquires  any  lien  upon  them  is  protected  against  a 
prior  mortgagee  of  such  chattels  unless  such  mortgage  has 
been  duly  recorded  or  possession  has  been  taken  by  the 
mortgagee. 

In  all  the  states  a  chattel  mortgagee  is  not  protected 
against  subsequent  parties  dealing  with  the  owner  of  the 
goods  unless  he  either  takes  possession  or  records  the 
mortgage. 

Jersey,  New  Mexico,  New  York,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Utah,  Vermont,  Virginia,  Washington,  West 
Virginia,  Wisconsin  and  Wyoming. 

8i.  Factors  acts  are  in  force  in  Maine,  Maryland,  Massa- 
chusetts, New  York,  Ohio,  Pennsylvania,  Rhode  Island  and  Wis- 
consin. 


PART  III. 
THE  PERFORMANCE  OF  THE  CONTRACT. 

CHAPTER  10. 

OBLIGATIONS  OF  THE  PARTIES. 

Sec.  76.  IN  GENERAL.  The  obligations  of  the  parties, 
being  contractual  in  nature,  are  governed  by  the  general  law 
of  contracts.  Each  in  accordance  with  his  contract  is  bound 
to  perform,  unless  by  some  act  or  failure  to  act  on  the  part 
of  the  other  his  obligation  is  discharged  and  his  perform- 
ance excused. 

The  obligation  of  the  seller  is  to  furnish  the  goods,  as 
agreed  upon,  the  buyer  to  pay  therefor.  Yet  the  per- 
formance of  each  will  be  conditioned  upon  the  perform- 
ance of  the  other  according  to  the  terms  of  the  contract. 
The  seller  may  be  bound  to  deliver  the  goods  on  credit, 
or  if  it  is  a  cash  sale,  he  need  not  deliver  at  all,  but  only 
make  tender,  unless  he  receives  the  price.  So,  if  the 
seller  is  to  deliver  at  a  place,  he  cannot  perform  by  mak- 
ing delivery  or  tender  elsewhere  unless  the  buyer  waives 
that  obligation.  Certain  particular  obligations  are  briefly 
noted. 

Sec.  77.  OBLIGATIONS  IN  RESPECT  TO  TIME.  A 
contract  of  sale  must  be  performed  within  the  time  stated, 
imless  strict  compliance  is  waived  by  the  other  party. 

Under  the  general  law  of  contracts  we  note  that  time 
is  of  the  essence  of  a  mercantile  contract;  or  in  other 

IQ2 
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words,  that  a  contract  must  be  performed  or  perform- 
ance tendered,  within  the  time  stated,  or,  if  none  is  stated, 
then  within  a  reasonable  time.  The  other  party  may 
accept  a  belated  performance,  or  may  refuse  to  accept 
it.  If  he  accepts  a  tardy  performance  the  question  arises 
whether  he  may  reserve  his  right  to  such  damages  as  are 
occasioned  by  the  breach. 

If  goods  arrive  late  the  buyer  may  usually  accept  them 
and  still  claim  damages  for  the  delay.  His  acceptance 
will  not  in  itself  amount  to  a  waiver  of  his  right  to  his 
damages  if  by  such  delay  he  has  sustained  any.  Yet 
the  evidence  in  a  particular  case  might  show  a  waiver; 
as  where,  knowing  all  the  facts  he  had  voluntarily  paid 
the  full  price;  or,  where  he  had  made  no  protest  or 
objection. 

Sec.  78.  OBLIGATION  IN  RESPECT  TO  PLACE. 
Stipulations  as  to  place  are  material  in  a  contract  of  sale,  and 
performance  must  be  tendered  at  such  place,  unless  strict 
compliance  is  waived. 

E^ch  party  must  perform  at  the  place  agreed  upon. 
If  goods  are  at  a  distance  from  the  buyer,  and  are  to 
be  furnished  later  or  upon  order,  it  is  usually  implied 
that  the  seller  is  to  deliver  them  to  a  carrier.  The  car- 
rier is  thus  made  the  agent  of  the  buyer  rather  than  the 
agent  of  the  seller  and,  as  has  been  seen,  title  then  passes 
and  the  risk  during  transportation  is  upon  the  buyer. 
It  requires  a  special  undertaking  on  the  part  of  the  seller 
to  make  him  liable  to  deliver  to  the  buyer's  place  of 
business  in  the  sense  that  the  carrier  is  his  agent.  Where 
the  buyer  is  at  the  place  where  the  goods  are  located 
and  there  is  no  agreement  to  the  contrary  expressed  or 
implied  from  custom  or  otherwise,  the  seller  is  under  no 
obligation  to  deliver. 
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Sec.  79.  OBLIGATION  IN  RESPECT  TO  QUANTITY. 
The  seller  is  bound  to  deliver  the  amount  purchased  and 
the  buyer  must  accept  that  amount.  The  buyer  need  not 
accept  either  a  larger  or  smaller  amount.  If  a  smaller  amount 
is  received  he  is  bound  to  pay  for  it  at  the  contract  rate,  sub- 
ject, however,  to  his  damages,  if  any. 

(a)     Seller  must  deliver  proper  quantity. 

It  is  not  requisite  in  contracts  to  sell  that  any  certain 
amount  be  ordered.  It  need  only  be  capable  of  reduction 
to  certainty.  But  there  must  be  in  a  contract  to  sell  that 
mutuality  required  in  all  contracts.  One  cannot  be  bound 
unless  the  other  is  bound.  Therefore  an  agreement  by 
one  to  sell  at  a  certain  price  all  such  goods  as  another 
may  desire,  is  not  a  contract  at  all.  It  may  be  an  offer 
which  the  other  may  accept  until  withdrawn ;  but  it  may 
be  withdrawn  at  any  time.  On  the  other  hand  a  prom- 
ise by  one  to  sell  and  another  to  buy  all  that  the  buyer 
may  require  during  a  certain  period  is  good,  even  though 
it  cannot  be  absolutely  stated  that  the  buyer  will  require 
any  such  goods  during  that  season;  for  the  buyer  has 
foregone  his  right  to  purchase  elsewhere  and  this  con- 
stitutes the  consideration  for  the  seller's  promise.^- 

The  quantity  that  is  tendered  must  be  the  quantity 
that  was  agreed  upon;  the  seller  is  not  obliged  to  take 
less ;  and  he  cannot  be  obliged  to  take  more  unless  given 
by  way  of  good  measure. 

(b)     Use   of  words  "about,"  "more  or  less,"  etc. 

Where  a  contract  is  made  to  sell  a  certain  quantity 
of  goods  as  for  instance,  40,000  tons  of  coal;  and  the 

82.  See  Subject  Contracts  in  this  Series. 
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quantity  is  recited  with  the  quaHfying  words  "more  or 
less"  or  "about"  or  of  equivalent  meaning  the  recital  of 
quantity  is  material  and  such  qualifying  words  provide 
for  merely  slight  variations.^^ 

Where  a  contract  is  made  to  sell  certain  specific  identi- 
fied goods  and  the  quantity  is  recited  with  qualifying 
words  "about"  or  "more  or  less"  or  of  equivalent  mean- 
ing, the  recital  of  quantity  is  by  way  of  identification  or 
description  and  not  material  in  the  absence  of  bad  faith. 
Thus  if  one  should  sell  all  the  corn  then  standing  unhar- 
vested  in  a  certain  field  "being  about  10,000  bushels" 
and  there  were  actually  only  7,500  bushels,  both  parties 
would  be  bound,  the  recited  quantity  being  a  mere  esti- 
mated^ 

(c)     Quantity  to  be  delivered  in  installments. 

Where  the  quantity  is  to  be  delivered  in  installments, 
very  difficult  questions  in  respect  to  performance  often 
arise.  If  the  first  installment  is  not  delivered  at  all  or 
in  an  insufficient  amount,  has  the  buyer  a  right  to  re- 
gard the  contract  as  broken  and  himself  discharged  from 
further  performance?  Where  goods  are  to  be  shipped 
in  installments,  this  may  amount  to  several  contracts,  or 
it  may  be  one  contract  whose  performance  is  divisible. 
This  depends  on  the  facts  of  each  case.  Concerning  this 
subject,  the  text  of  the  Uniform  Sales  Act  is  as  fol- 
lows: 

"Section  45  (i)  Unless  otherwise  agreed  the  buyer 
of  goods  is  not  bound  to  accept  delivery  thereof  by  in- 
stallments. 

(2)     When  there  is  a  contract  to  sell  goods  to  be 

83.  Moore  v.  U.  S.,  190  U.  S.  157. 

84.  Robinson  v.  Noble's  Adm'rs,  33  U.  S.  181. 
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delivered  by  stated  installments  which  are  to  be  sep- 
arately paid  for,  and  the  seller  makes  defective  deliv- 
eries in  respect  of  one  or  more  installments,  it  depends 
in  each  case  on  the  terms  of  the  contract  and  the  circum- 
stances of  the  case,  whether  the  breach  of  contract  is  so 
material  as  to  justify  the  injured  party  in  refusing  to 
proceed  further  and  sue  for  damages  for  breach  of  the 
entire  contract,  or  whether  the  breach  is  severable,  giv- 
ing rise  to  a  claim  for  compensation,  but  not  to  a  right 
to  treat  the  whole  contract  as  broken." 

This  is  one  of  the  difficult  questions  in  the  law  of 
sales.  It  may  be  said  that  the  fact  that  goods  are  de- 
liverable in  installments  does  not  make  the  contract  a 
severable  one,  and  therefore  a  breach  in  respect  to  one 
installment  may  amount  to  a  breach  of  the  entire  con- 
tract; and  further  it  may  be  said  that  in  any  sale  for 
deliveries  by  installment,  a  deliberate  refusal  to  deliver 
the  first  installments  justifies  a  belief  on  the  part  of  the 
buyer  that  there  is  to  be  a  breach  in  respect  to  later  in- 
stallments, and  he  may  act  accordingly.  But  beyond  this, 
we  can  only  say,  in  the  words  of  the  Sales  Act,  "it  de- 
pends in  each  case  on  the  terms  of  the  contract  and 
the  circumstances  of  the  case."  ^^ 

Sec.  80.  DELIVERY  TO  CARRIER  AS  DELIVERY 
TO  BUYER.  Delivery  to  the  carrier  is  delivery  to  the  buyer 
in  all  cases  in  which  the  seller  is  authorized  or  notified  to 
deliver  to  a  carrier,  unless  the  seller  is  bound  as  a  part  of  his 
undertaking  to  get  the  goods  to  a  certain  place. 

We  have  seen  that  title  passes  upon  delivery  to  car- 
rier except  in  certain  instances.    In  those  cases  in  which 

8s.  See  Norrington  v.  Wright,  115  U.  S.  188,  as  a  leading  case 
on  this  subject. 
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title  will  pass  upon  delivery  to  a  carrier,  such  delivery 
amounts  to  performance  by  the  seller.  Therefore,  the 
loss  of  the  goods  by  the  carrier,  their  delay  in  transpor- 
tation, their  depreciation  after  shipment  are  matters 
which  the  buyer  must  have  out  with  the  carrier,  assum- 
ing the  seller  is  not  in  default  in  any  manner. 

Example  2p.  A  sold  coffee  to  B  to  be  loaded  by  A  on 
cars  at  Canton,  Ohio,  for  shipment  to  B,  at  Pittsburg. 
The  coffee  was  lost  in  transportation.  A  sues  B  for  the 
price.  Conceding  the  title  passed  at  Canton,  B  must  pay 
the  price,  and  look  to  the  carrier  for  his  remedy  if  any.^^ 

Sec.  81.  BUYER'S  RIGHT  TO  EXAMINE  THE 
GOODS.  The  buyer  who  has  not  examined  the  goods  be- 
fore delivery,  has  after  delivery  a  right  to  a  reasonable  op- 
portunity to  examine  them  to  determine  whether  they  con- 
form to  the  contract 

As  a  buyer  has  a  right  to  reject  goods  which  do  not 
conform  to  the  terms  of  the  bargain,  he  has  a  right  to 
know  whether  they  are  in  accordance  with  the  contract. 
The  law  therefore  gives  him  the  right  to  examine  the 
goods,  or,  if  a  test  is  necessary,  to  make  a  reasonable 
test  before  it  can  be  said  that  he  has  accepted  them.  If 
he  will  not  exercise  his  right,  then  he  must  be  deemed 
to  have  accepted  the  goods.  What  constitutes  a  reason- 
able time  in  which  to  examine  depends  on  the  circum- 
stances. 

Example  30.  P  sold  vanilla  to  Z,  a  candy  manufac- 
turer.    Z  used  a  considerable  portion,  when  a  fair  test 

86.  Dannemiller  v.  Kirkpatrick,  201  Pa.  218,  50  Atl.  928;  see 
also  Pittsburgh  Co.  v.  Cudahy  Co.,  260  Pa.  135,  103  Atl.  548. 
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could  have  been  made  by  use  of  a  few  ounces.  Z  then 
sought  to  return  the  balance  as  of  poor  quality.  Held, 
that  Z  had  a  right  to  test,  but  his  use  in  this  case  was 
unreasonable  and  amounted  to  an  acceptance,  preclud- 
ing his  right  to  reject.^'^ 

Sec.  82.  WHAT  CONSTITUTES  ACCEPTANCE  BY 
BUYER.  The  buyer  accepts  the  goods,  and  therefore  can- 
not thereafter  reject  them  (although  he  may  still  sue  for 
damages  as  hereafter  shown)  when  he  so  states,  or  deals 
with  them  inconsistently  with  the  seller's  title,  or  does  not 
reject  them  within  a  reasonable  time. 

If  the  buyer  accepts  he  cannot  reject  even  if  the  goods 
are  not  in  compliance  with  the  contract.  He  shows  ac- 
ceptance in  any  of  three  ways :  ( i )  By  so  intimating 
to  the  seller;  (2)  by  deahng  with  the  goods  in  any  man- 
ner that  is  inconsistent  with  the  seller's  ownership;  and 
(3)  by  failing  to  reject  them  within  a  reasonable  time. 

Acceptance  does  not  bar  an  action  for  damages  as  here- 
after shown. 

87.  Zipp  Mfg.  Co.  V.  P'.storino,  120  Wis.  176. 


CHAPTER  II. 

RIGHTS  OF  SELLER  UPON  NON-PERFORMANCE. 

Sec.  83.    ENUMERATION  OF  RIGHTS  AND  REME- 
DIES OF  UNPAID  SELLER. 

A.    Where  Goods  Have  Not  Been  Delivered  to  Buyer. 

(a)  If  title  has  not  passed: 

(i)     A  right  to  withhold  delivery; 

(2)  A  right  to  rescind  the  contract; 

(3)  A  right  to  sue  for  the  price  if  price  pay- 

able on  a  day  certain; 

(4)  A  right  to  sue  for  the  price  if  goods  not 

readily  resellable  for  reasonable  price, 
an  offer  of  delivery  having  been  made. 

(5)  A  right  to  sue  for  damages  for  non-ac- 

ceptance, 

(b)  If  title  has  passed   (goods  being  still  undeliv- 

ered) : 

( 1 )  A  lien  on  the  goods ; 

(2)  A  right  of  resale   (with  suit  for  dam- 

ages) ; 
I.     Where  goods  of  perishable  na- 
ture; 
II.     Where  seller   reserves    right   of 

resale ; 
III,     Where  buyer  has  been  in  default 
unreasonable  length  of  time; 
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(3)  A  right  of  rescission  (with  suit  for  dam- 

ages) ; 
I.     Where  he  has  reserved  right  to 

rescind ; 
II.     Where  buyer  in  default  unrea- 
sonable length  of  time; 

(4)  A  right  to  sue  for  the  purchase  price ; 

(5)  A  right  to  sue  for  damages  for  non-ac- 

ceptance. 

B.    Where  Goods  Have  Been  Delivered  to  Buyer  or  His 
Agent. 

(a)  Where  title  has  not  passed: 

(i)     Right  to  sue  for  price  or  damages; 
(2)     Right  to  reclaim  goods. 

(b)  Where  title  has  passed: 

(i)     Right   to   stop   in  transit,   if   buyer  in- 
solvent ; 
(2)     Right  to  sue  for  price. 
The  rights  and  remedies  above  enumerated  are  those 
provided  by  the  Uniform  Sales  Act,  but  the  arrange- 
ment and  tabulation  is  that  of  the  author  of  this  series. 
These  rights  and  remedies  are  commented  on  in  the  fol- 
lovv^ing  sections. 

Sec.  84.  IN  GENERAL  OF  THESE  RIGHTS  AND 
REMEDIES. 

It  will  be  noticed  by  the  above  tabulation  that  the 
rights  and  remedies  of  the  seller  in  case  of  a  non-de- 
livery of  the  goods  by  him  (rightfully  of  course),  are 
broad  enough  to  protect  him  against  loss,  and  may  con- 
sist in  his  appeal  to  the  court  for  his  damages  or  the 
purchase  price ;  or  may  consist  in  his  own  act  in  rescind- 
ing the  contract,  or  reselling  the  goods  with  no  appeal 
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to  the  court.  If  he  has  parted  with  the  goods  or  if  he 
has  sold  on  credit,  his  remedy  in  the  absence  of  settle- 
ment by  the  buyer  is  necessarily  an  appeal  to  the  court 
for  judgment  upon  the  debt.  Of  course  in  such  a  case, 
if  title  has  not  passed,  which  is  unusual  (except  in  case 
of  conditional  sales),  he  may  recover  the  goods  them- 
selves, peaceably  if  he  can,  by  law  if  he  must.  Let  us 
consider  his  various  rights  under  the  different  circum- 
stances. 

Sec.  85.  WHETHER  SALE  IS  ON  CREDIT.  In  deter- 
mining the  rights  of  an  unpaid  seller,  where  there  has  been 
no  delivery  by  him,  we  must  consider  whether  the  sale  is 
for  cash  or  on  credit.  If  on  credit  the  seller  is  in  default 
unless  he  delivers  the  goods  as  agreed  upon.  A  sale  may 
be  on  credit  by  implication,  as  by  a  prior  course  of  dealing. 

In  considering  the  rights  of  an  unpaid  seller  before 
delivery,  it  is  essential  to  ask  the  question  w'hether  the 
sale  is  for  cash  or  on  credit.  For  obviously  if  the  sale 
is  on  credit,  there  is  no  right  to  call  for  payment  before 
delivery.  After  the  seller  has  made  his  contract,  he  can- 
not change  his  mind  and  insist  on  cash,  unless  in  the 
meantime  the  buyer  has  become  insolvent;  in  that  event 
he  may  withdraw  the  credit. 

A  sale  may  be  upon  credit  through  inference  from  an 
established  course  of  action,  that  is,  if  credit  has  been 
previously  given  in  former  instances,  the  seller  cannot 
insist  on  payment  after  he  has  made  the  sale,  but  would 
have  to  incorporate  the  new  term  in  his  contract  when 
made. 

A.    Where  Goods  Have  Not  Been  Delivered  to  Buyer. 

(a)     //  title  has  not  passed. 
Sec.    86.    GOODS    NOT    DELIVERED,    TITLE    NOT 
PASSED,  RIGHT  TO  WITHHOLD  DELIVERY  OR  RE- 
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SCIND  CONTRACT.  If  the  title  has  not  passed  and  the 
goods  have  been  sold  without  credit,  the  seller  may  withhold 
delivery  and  may  rescind  the  contract. 

What  the  seller  may  do  if  title  has  passed  where  price 
is  not  paid  is  considered  hereafter.  If  no  title  has  passed 
(according  to  the  rules  above  considered)  the  seller  may 
of  course  withhold  the  possession  and  refuse  to  pass  the 
title  if  the  price  is  not  paid  as  agreed  upon ;  assuming  of 
course,  that  the  sale  was  not  to  be  on  credit.  And  he 
may  treat  the  contract  as  broken  by  the  buyer  and  there- 
fore rescind;  or  he  may  hold  the  buyer  to  damages,  as 
will  be  considered,  post. 

Sec.  87.  GOODS  NOT  DELIVERED,  TITLE  NOT 
PASSED,  RIGHT  TO  SUE  FOR  PRICE.  Under  the 
sales  act,  the  seller  may  sue  for  the  price  agreed  upon  even 
though  the  title  has  not  passed  (1)  if  the  price  irrespective 
of  delivery  is  payable  on  a  day  certain;  (2)  if  the  goods  are 
not  readily  resellable  at  a  reasonable  price,  providing  an 
oifer  of  delivery  has  been  made  to  the  purchaser. 

Text  of  Sales  Act.  "Where  under  a  contract  to  sell 
or  a  sale,  the  price  is  payable  on  a  day  certain,  irrespec- 
tive of  delivery  or  of  transfer  of  title,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  such  price,  the 
seller  may  maintain  an  action  for  the  price,  although 
the  property  in  the  goods  has  not  passed  and  the  goods 
have  not  been  appropriated  to  the  contract.  But  it  shall 
be  a  defense  to  such  an  action  that  the  seller  at  any  time 
before  judgment  in  such  action  has  manifested  an  in- 
ability to  perform  the  contract  or  the  sale  on  his  part  or 
an  intention  not  to  perform  it."  ^^ 

89.  Uniform  Sales  Act,  Sec.  63  (2). 
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"Although  the  property  in  the  goods  has  not  passed, 
if  they  cannot  readily  be  resold  for  a  reasonable  price, 
and  if  the  provisions  of  Section  64  (4)  are  inapplicable, 
the  seller  may  offer  to  deliver  the  goods  to  the  buyer, 
and,  if  the  buyer  refuses  to  receive  them,  may  notify 
the  buyer  that  the  goods  are  thereafter  held  by  the  seller 
as  bailee  for  the  buyer.  Thereafter  the  seller  may  treat 
the  goods  as  the  buyer's  and  may  maintain  an  action  for 
the  price."  »<> 

The  Sales  Act  gives  the  seller  a  right  to  sue  for  the 
price  even  if  title  has  not  passed  where  the  payment  is 
to  be  made  on  a  day  certain.  This  is  evidently  to  be 
construed  to  refer  to  those  cases  in  which  the  buyer  is 
to  make  payment  or  payments  on  a  certain  day  or  days 
irrespective  of  the  transfer  of  title,  as  where  advance 
payments  on  certain  days  are  provided  for.  These  cases 
would  be  comparatively  unusual. 

Another  case  in  which  a  right  to  sue  for  the  price  is 
given  although  ownership  has  not  passed  is  that  in  which 
the  goods  cannot  readily  be  resold  for  a  reasonable  price. 
There  has  been  a  difference  of  opinion  as  to  this  right 
under  the  decisions,  for  it  is  said  that  if  the  seller  can 
sue  for  the  price,  this  amounts  to  compelling  the  buyer 
to  take  title,  and  is  specific  performance  by  the  seller 
where  the  buyer,  if  the  case  were  turned  around,  could 
not  get  specific  performance — certainly  not  in  law  courts. 
But  the  weight  of  authority,  now  affirmed  by  the  Sales 
Act,  allows  the  recovery  of  the  price  ®* — that  is,  does  not 
put  the  seller  to  a  proof  of  his  damages.  In  fact,  many 
cases  do  not  include  the  provision  that  it  shall  be  neces- 
sary to  this  right  that  the  goods  be  not  readily  resalable.'*^ 


90.  Uniform  Sales  Act,  Sec.  63  (3)- 

91.  Dustan  v.  McAndrew,  44  N.  Y.  72. 

92.  Habeler  v.  Rogers,  131  Fed.  43. 

Bays— 8 
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Sec.  88.  GOODS  UNDELIVERED,  TITLE  NOT 
PASSED,  SELLER'S  RIGHT  TO  SUE  FOR  DAMAGES. 
If  title  has  not  passed  and  the  buyer  refuses  to  perform,  the 
seller  may  sue  for  his  damages. 

Still  considering  that  title  has  not  passed,  and  that  the 
goods  are  undelivered,  the  buyer  may  sue  for  the  dam- 
ages by  him  sustained,  that  is,  need  not  accept  the  elec- 
tion to  sue  for  the  price  in  cases  in  which  we  have  con- 
sidered, but  may  treat  the  contract  as  a  broken  contract 
and  have  his  damages  for  the  non-acceptance. 

Rule  of  Damages.  The  rule  of  damages  in  such  cases 
is  variously  stated,  but  is  substantially  as  follows:  that 
the  buyer  (if  he  does  not  sue  for  the  price,  as  in  the  last 
section),  may  recover  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  goods  at  the  time 
and  place  of  delivery.  That  is,  if  he  was  to  get  6  cents 
a  pound  by  the  contract  and  the  market  price  is  4  cents, 
he  may  recover  2  cents  per  pound  as  his  damages.'*^  If 
there  is  no  market  price  then  the  rule  is  that  he  may  re- 
cover his  actual  loss,  taking  into  consideration  the  value 
of  the  property  on  hand  to  the  seller.®* 

If  the  buyer  repudiates  the  sale,  while  the  goods  are 
yet  in  preparation,  the  seller  cannot  go  ahead  in  the  per- 
formance of  the  contract  and  sue  for  the  price  or  his 
additional  damages.  The  seller  must  stop  at  the  time  of 
repudiation,  and  his  damages  will  be  ascertained  as  of 
that  time. 

Example  30.  Cameron  made  a  contract  of  sale  with 
White  for  sale  of  lumber  to  be  manufactured  by  Cam- 
eron.   After  Cameron  purchased  the  logs,  but  before  the 

93.  Habeler  v.  Rogers,  131  Fed.  43, 

94.  Habeler  v.  Rogers,  131  Fed.  43;  Uniform  Sales  Act,  Sec. 
93. 
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lumber  was  sawed,  White  repudiated  the  contract.  Held, 
that  the  rights  of  the  parties  were  fixed  at  that  time. 
Cameron  could  not  go  on  and  perform  an  entirely  use- 
less act  and  charge  the  expense  thereto  to  the  defendant. 
His  damages  were  the  profit  that  he  would  have  made 
had  the  contract  been  performed.^"^ 

(b)     //  title  has  passed  (goods  being  still  undelivered) . 

Sec.  89.  GOODS  UNDELIVERED,  TITLE  PASSED, 
SELLER'S  LIEN.  Where  title  has  passed  and  the  goods 
are  still  undelivered  the  seller  has  a  lien  on  the  goods  for 
their  price  and  his  incidental  expenses  caused  by  the  buyer's 
default. 

Assuming  (i)  that  title  has  passed;  (2)  that  the 
goods  are  still  undelivered;  and  (3)  that  the  sale  is  not 
on  credit ;  the  unpaid  seller  has  a  lien,  frequently  called 
a  vendor's  lien — ^that  is,  a  right  to  hold  the  goods  awaiting 
the  payment. 

This  lien  assumes  that  the  seller  has  possession.  With 
such  assumption,  the  seller  has  a  lien : 

(a)  Where  the  goods  have  been  sold  without  any 

stipulation  as  to  credit; 

(b)  Where  the  goods  have  been  sold  on  credit,  but 

the  term  of  credit  has  expired; 

(c)  Where  the  buyer  becomes  insolvent. 
An  unpaid  seller  loses  his  lien: 

(a)  By  delivery  of  goods  to  carrier  for  transmission 

to  buyer  if  he  does  not  reserve  title  or  right  to 
possession  (but  see  right  to  stop  in  transit, 
post)  ; 

(b)  Where  the  buyer  lawfully  obtains  possession; 

(c)  By  a  waiver  of  his  lien. 

95.  Cameron  v.  White,  74  Wis.  425. 
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A  seller  who  has  a  lien  may  ( i )  rescind  the  contract ; 
(2)  resell  the  goods;  or  (3)  may  sue  for  the  price.  If 
he  gets  judgment,  this  does  not  destroy  his  Hen.  See 
these  rights  considered  in  following  sections. 

Sec.  90.  GOODS  UNDELIVERED,  TITLE  PASSED, 
RIGHT  OF  RESALE.  Although  title  has  passed  to  the 
buyer,  an  unpaid  seller,  still  having  possession  of  the  goods, 
the  sale  not  being  on  credit,  and  the  buyer  being  in  default, 
may  resell  the  goods  (1)  where  they  are  of  perishable  nature; 
(2)  where  seller  reserves  right  of  resale,  or  (3)  where  buyer 
has  been  in  default  an  unreasonable  length  of  time. 

In  the  three  cases  stated,  the  buyer,  being  in  default, 
a  seller  still  being  in  possession  of  the  goods,  notwith- 
standing they  have  become  the  property  of  the  buyer, 
may  execute  his  lien  upon  them  by  a  resale,  and  can  give 
a  good  title  to  the  second  buyer. 

Notice  of  his  intention  to  resell  is  not  essential,  but 
where  goods  are  not  perishable,  and  where  the  right  to 
resell  has  not  been  reserved  in  the  contract,  the  lack  of 
notice  is  proper  in  consideration  whether  the  buyer  has 
been  in  default  an  unreasonable  length  of  time.  Such 
being  the  case,  it  would  be  safer  in  any  event  for  the 
seller  to  give  notice. 

The  sale  may  be  either  public  or  private  but  should 
be  made  in  the  exercise  of  reasonable  care  and  judg- 
ment. 

If  the  resale  brings  more  than  the  contract  price,  the 
seller  may  retain  the  surplus;  if  it  brings  less  the  seller 
may  sue  the  buyer  for  the  loss. 

Sec.  91.  GOODS  UNDELIVERED,  TITLE  PASSED, 
SELLER'S  RIGHT  OF  RESCISSION  UPON  BREACH 
BY  BUYER.    A  seller  may  rescind,  that  is*  re-vest  the  title 
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in  himself,  keep  the  goods,  and  sue  for  damages,  where  (1) 
he  has  reserved  the  right  to  do  so;  (2)  the  buyer  is  in  default 
an  unreasonable  length  of  time. 

A  seller  being  rightfully  in  the  possession  of  the  goods, 
may,  if  he  chooses,  instead  of  reselling  or  instead  of 
bringing  suit,  take  back  the  title  in  himself  in  the  cases 
mentioned,  and  that  means  in  every  case  where  the  buyer 
persists  in  his  non-performance. 

Sec.  92.  GOODS  UNDELIVERED,  TITLE  PASSED, 
SELLER'S  RIGHT  TO  SUE  FOR  PURCHASE  PRICE. 
The  seller  may  imder  the  circumstances  stated  sue  for  the 
purchase  price. 

The  goods  being  the  buyer's  even  though  the  seller 
still  is  retaining  the  possession  by  virtue  of  his  vendor's 
lien,  the  vendor  may  sue  for  the  purchase  price.  His 
judgment  will  not  destroy  his  lien.  The  buyer  is  of 
course  in  that  event  entitled  to  the  goods  upon  payment 
of  such  price  or  judgment. 

B.    Where  Goods  Have  Been  Delivered  to  Buyer  or  His 
Agent. 

(a)     Where  title  has  not  passed. 

Sec.  93.  RIGHT  TO  SUE  FOR  PRICE  OR  DAMAGES. 
If  the  goods  have  been  delivered  to  the  buyer  or  his  agent, 
and  title  has  not  yet  passed,  and  the  buyer  is  in  default,  the 
seller  may  sue  for  the  purchase  price  or  for  damages. 

Here  is  a  situation  that  would  occur  comparatively  sel- 
dom, except  in  conditional  sales.  It  is  unusual  for  de- 
livery to  be  made  to  the  buyer  before  title  has  passed. 
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Almost  always  title  has  passed  at  least  at  the  delivery. 
If  a  seller  who  has  not  delivered  may  sue  where  the  title 
has  not  passed,  it  would  follow  logically  that  a  seller  who 
has  made  delivery  would  be  in  no  worse  position. 

Sec.  94.  GOODS  DELIVERED,  TITLE  NOT  PASSED, 
BUYER  IN  DEFAULT,  RIGHT  OF  SELLER  TO  RE- 
CLAIM GOODS.  A  seller  may  reclaim  goods  if  title  has 
not  passed  where  the  buyer  is  in  default. 

Assuming  the  unusual  situation  of  the  buyer  having 
the  goods  and  the  title  not  having  passed,  and  the  buyer 
being  in  default,  the  seller  can  obviously  recover  the 
property  unless  there  has  been  an  agreement  to  the  con- 
trary. Let  us  consider  the  case  of  a  seller  of  goods  who 
has  made  delivery  but  has  reserved  title  for  purposes  of 
security. 

Sec.  95.  SAME  SUBJECT  (CONDITIONAL  SALES). 
In  a  conditional  sale,  the  buyer  may  retake  the  same  without 
court  action  if  he  may  do  so  peaceably,  or  by  an  action  of 
replevin;  some  courts  holding  that  he  may  retain  what  has 
been  paid;  some  that  he  must  repay  what  has  been  paid,  un- 
less it  has  been  agreed  to  the  contrary.  Or  he  may  sue  for 
the  price,  letting  the  buyer  retain  the  goods. 

The  law  of  conditional  sale  is  not  in  a  satisfactory  and 
uniform  state  as  shown  by  the  decisions.  In  all  courts 
the  seller  may  enforce  the  sale  by  a  suit  for  the  price; 
but  if  he  attempts  to  reclaim  the  goods,  which  is  his 
right  conceded  everywhere,  there  is  a  difference  of  opin- 
ion whether  he  must  account  for  what  he  has  received. 
Some  courts  hold  he  need  not.*^®     If  the  contract  pro- 

96.  Fleck  V.  Warner,  25  Kan.  492;  Latham  v.  Sumner,  89  111. 
233. 
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vides  for  retention  of  payments  as  liquidated  damages, 
as  is  generally  the  case,  and  such  a  provision  is  a  fair 
one,  it  would  seem  enforceable  anywhere.^'^ 

(b)     Where  title  has  passed. 

Sec.  96.  GOODS  DELIVERED,  TITLE  PASSED, 
BUYER  IN  DEFAULT.  In  this  case  the  seller's  remedy 
is  to  sue  for  the  price;  he  has  no  right  to  reclaim  the  goods. 

One  who  has  sold  goods  and  delivered  them  to  the 
buyer,  thereby  extending  credit,  either  pursuant  to  the 
original  contract  or  by  waiving  his  rights  to  cash  pay- 
ment, has  the  remedy  simply  of  suing  for  the  price  if 
the  buyer  will  not  pay  it.  He  cannot  reclaim  the  goods. 
He  has  been  contented  to  take  the  credit  of  the  buyer 
and  has  passed  the  title  to  him  in  return  therefor.  His 
ownership  is  gone  and  he  has  no  lien.  He  must  sue  for 
the  price. 

Sec.  97.  RIGHT  TO  STOP  IN  TRANSIT.  A  seller  not- 
withstanding he  has  delivered  the  goods  to  a  carrier  for 
transmission  to  the  buyer  under  circumstances  that  pass  the 
title  to  the  buyer  and  amoimt  to  a  delivery  to  the  buyer,  so 
that  the  seller's  lien  is  gone,  may  nevertheless  in  case  of  in- 
solvency of  the  buyer  re-attach  that  lien  if  he  does  so  while 
the  goods  are  still  in  transit  and  before  any  third  party  has 
purchased  them  or  acquired  a  lien  upon  them. 

Though  it  has  been  noted,  the  carrier  is  the  agent  of 
the  buyer  except  where  specially  agreed  otherwise,  and 
therefore  delivery  to  such  carrier  is  delivery  to  the  buyer, 
and  property  passes,  yet  the  common  law  has  extendedi 

97.  See  Williston  on  Sales,  Sec.  579. 
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the  lien  of  a  seller  to  the  goods  during  transit  in  case 
the  buyer  becomes  insolvent;  not  otherwise. 

The  right  ceases  when  the  transit  is  ended  and  the 
carrier  has  made  delivery  to  the  buyer.^^ 

The  right  is  exercised  by  notifying  the  carrier  of  the 
insolvency  and  requesting  it  to  hold  the  goods.  The  car- 
rier then  will  deliver  the  goods  to  the  buyer  at  its  peril. 

If  before  the  exercise  of  the  right  the  buyer  has  sold 
the  goods  by  a  transfer  of  the  bill  of  lading,  the  right  of 
stoppage  cannot  be  asserted  against  the  innocent  pur- 
chaser. 

98.  Re  W.  A.  Patterson  Co.,  186  Fed.  629, 


CHAPTER  12. 

RIGHTS  OF  BUYER  UPON  NON-PERFORMANCE. 

Sec.  98.  ENUMERATION  OF  RIGHTS  AND  REME- 
DIES OF  BUYER. 

A.  Where  Goods  Have  Not  Been  Delivered  to  Buyer. 

(a)  Where  title  has  not  passed: 

(i)     Right  to  damages; 
(2)     Right  to  specific  performance  in  certain 
cases. 

(b)  Where  title  has  passed: 

( 1 )  Right  to  obtain  goods  themselves ; 

(2)  Right  to  sue  for  damages. 

B.  Where  Goods  Are  Delivered  or  Tendered  to  Buyer. 

(a)  Right  to  refuse  acceptance  for  breach  of  war- 

ranty, late  delivery  or  other  breach  of  contract ; 

(b)  Right. to  reject  after  trial; 

(c)  Right  to  accept  and  sue  for  breach  of  warranty; 

(d)  Right  to  accept  and  sue  for  tardy  delivery. 

In  this  enumeration  of  rights  and  remedies  of  the 
buyer  it  is  of  course  asstuned  that  the  seller  is  in  de- 
fault. 

A.    Where  Goods  Have  Not  Been  Delivered  to  Buyer. 

(a)     Where  title  has  not  passed. 

Sec.  99.  GOODS  NOT  DELIVERED,  TITLE  NOT 
PASSED,  BUYER'S  RIGHT  TO  SUE  FOR  DAMAGES. 
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The  buyer  in  such  a  situation  must  always  sue  for  damages, 
except  as  noted  in  the  next  section.  He  is  entitled  to  such 
damages  as  he  actually  sustains  provided  they  are  such  as 
must  have  been  contemplated  by  the  parties  as  the  probable 
result  of  breach. 

If  the  seller  has  not  passed  title  to  the  buyer,  and 
refuses  to  perform  his  contract  and  make  delivery  the 
buyer's  usual  remedy  is  that  of  suit  for  damages.  This 
would  be  the  case  whether  the  goods  were  ascertained 
goods  at  the  time  the  contract  was  made,  or  had  there- 
after become  ascertained  provided  in  either  case  title  had 
not  passed,  or  whether  the  goods  were  never  ascertained, 
perhaps  not  even  acquired  or  manufactured.  For  in  any 
such  case,  the  goods  never  having  become  the  buyer's 
(which  is  our  hypothesis),  the  buyer  cannot  claim  them 
(for  his  right  to  specific  performance  in  unusual  cases, 
see  next  section). 

The  rule  of  damages  in  such  cases  is  the  usual  rule  of 
damages  for  breach  of  any  contract — that  the  buyer  may 
have  such  damages  as  he  has  actually  sustained  and  which 
the  seller  from  what  he  knew  at  the  time  of  the  making 
of  the  contract  must  have  foreseen  might  result  from 
breach  by  him. 

The  usual  rule  of  damages  in  such  a  case  is  the  dif- 
ference between  the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery;  if  there  is  a  market 
price.^^ 

If  there  is  no  market  price  the  rule  of  damages  is  the 
difference  between  the  contract  price  and  the  reasonable 
value  of  the  goods. 

99.  Capen  v.  De  Steyer  Glass  Co.,  105  111.  185.  (Holding  also 
that  if  the  goods  cannot  be  bought  in  the  market  where  they  were 
to  have  been  delivered,  cost  of  getting  them  from  next  nearest 
market  may  be  added.) 
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This  rule  of  damages  may  be  totally  inadequate  to 
protect  and  compensate  the  buyer  if  he  bought  for  a 
special  purpose  known  to  the  seller,  in  which  case  his 
damages,  according  to  the  general  rule  of  damages  in 
contract  cases  consist  in  the  loss  to  which  the  seller 
from  what  he  knew  at  the  time  of  entering  into  the  con- 
tract must  have  contemplated  would  likely  result  from 
breach. 

Example  31.  Seller  agreed  to  deliver  machinery  for 
harvesting.  Buyer's  damages  or  default  is  determined 
from  amount  of  yield  and  contemplated  yield,  although  to 
some  extent  speculative.^*'® 

A  buyer,  however,  must  do  what  he  reasonably  can  to 
keep  down  damages. 

Sec.  100.  GOODS  NOT  DELIVERED,  TITLE  NOT 
PASSED,  BUYER'S  RIGHT  TO  SPECIFIC  PERFORM- 
ANCE. If  the  goods  have  not  been  delivered,  and  the  title 
has  not  passed  and  the  seller  refuses  to  pass  title,  the  buyer, 
not  being  in  default,  may  have  a  decree  of  a  court  of  equity 
that  the  seller  specifically  perform  where  damages  are  not 
adequate  compensation  to  the  buyer,  that  is,  where  the 
goods  have  a  peciiliar  value  to  the  buyer  which  cannot  be 
estimated  in  money  damages. 

The  right  to  have  specific  performance  of  a  contract 
of  sale  of  personal  property  is  not  usual.  It  is  an 
extraordinary  remedy  which  a  court  of  equity  will  grant 
if  the  judgment  for  damages  cannot  adequately  compen- 
sate the  buyer,  on  account  of  the  fact  that  the  thing  sold 
is  an  article  in  which  he  has  some  peculiar  and  especial 
interest.  ^°i 

100.  Cushman  Motor  Works  Co.  v.  Kelley,  173  Pac.   (Okla.) 
1042. 
loi.  See  Volume  on  Contracts. 
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Sec.  101.  GOODS  NOT  DELIVERED,  TITLE  PASSED, 
BUYER'S  RIGHT  TO  OBTAIN  GOODS  THEM- 
SELVES. If  the  goods  are  undelivered,  but  title  has  passed 
to  the  buyer,  the  buyer  not  being  in  default,  that  is,  having 
paid  or  tendered  the  price,  may  obtain  the  goods  themselves 
in  an  action  of  replevin. 

We  saw  in  the  previous  section  that  if  the  title  has 
not  passed,  the  buyer  cannot,  except  under  unusual  cir- 
cumstances, obtain  the  goods  themselves,  but  must  con- 
tent himself  with  damages,  but  if  the  title  has  clearly 
passed,  the  goods  then  are  the  buyer's  and  he  may  obtain 
them  from  the  seller  as  he  may  obtain  his  property  from 
any  other  person  who  wrongfully  withholds  it.  This 
assumes  that  the  buyer  is  himself  not  in  default  in  the 
performance  or  tender  of  performance  required  of  him 
by  the  contract. 

B.    Where  Goods  Are  Delivered  or  Tendered  to  Buyer. 

(a)     Right  to  refuse  acceptance  for  breach  of  zvarranty. 

Sec.  102.  GOODS  TENDERED  TO  BUYER,  RIGHT 
TO  REFUSE  ACCEPTANCE  FOR  BREACH  OF  WAR- 
RANTY, If  the  goods  which  are  tendered  to  the  buyer  do 
not  comply  with  the  seller's  warranties,  either  express  or 
implied,  the  seller  may  treat  the  warranty  as  a  condition 
to  his  obligation  to  accept,  and  may  therefore  reject  the 
goods. 

Provision  of  the  Sales  Act.  "Where  the  property  in 
the  goods  has  not  passed,  the  buyer  may  treat  the  ful- 
filment by  the  seller  of  his  obligation  to  furnish  goods 
as  described  and  as  warranted,  expressly  or  by  impli- 
cation, in  the  contract  to  sell  as  a  condition  of  the  obli 
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gation  of  the  buyer  to  perform  his  promise  to  accept 
and  pay  for  the  goods."  ^"^ 

The  Sales  Act  states  the  law  as  it  has  developed  by 
the  weight  of  authority,  although  by  artificial  reasoning 
some  courts  had  developed  the  view  that  if  the  warranty 
was  express,  the  buyer  must  accept  and  sue  upon  his 
warranty.  The  general  law  of  contract  is  that  a  party 
to  a  contract  need  not  accept  a  defective  performance. 
One  is  entitled  to  what  he  has  bought  and  ought  not  to 
be  compelled  to  receive  anything  inferior  thereto. 
Whether  he  may  receive  it,  and  still  reserve  his  right 
upon  the  warranty  is  considered  elsewhere. 

Sec.  103.  GOODS  DELIVERED  TO  BUYER,  RIGHT 
TO  REJECT  AFTER  TRIAL. 

This  subject  has  been  developed  in  another  section, 
and  is  noted  here  for  purposes  of  completeness.  If  a 
buyer  must  make  a  trial  or  test  in  order  to  determine 
whether  the  goods  are  those  which  he  has  ordered,  the 
buyer  may  make  such  trial  or  test  in  order  to  avail  him- 
self of  his  rights  described  in  the  preceding  section. 

Sec.  104.  GOODS  DELIVERED  TO  BUYER,  BUYER'S 
RIGHT  TO  ACCEPT  AND  SUE  FOR  BREACH  OF 
WARRANTY.  If  goods  are  tendered  the  buyer  which  do 
not  comply  with  the  warranty,  he  may  reject,  as  above  shown, 
or  accept  and  sue  for  breach  of  warranty,  express  or  implied. 

Promsion  of  the  Sales  Act.  "In  the  absence  of  express 
or  implied  agreement  by  the  parties,  acceptance  of  the 
goods  by  the  buyer  shall  not  discharge  the  seller  from 
liability  in  damages  or  other  legal  remedy  for  breach 

102.  Uniform  Sales  Act,  Sec.  11,  par.  2. 
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of  any  promise  or  warranty  in  the  contract  to  sell  or 
sale.  But  if,  after  acceptance  of  the  goods,  the  buyer 
fail  to  give  notice  to  the  seller  of  the  breach  of  any 
promise  or  warranty  within  a  reasonable  time  after  th"? 
buyer  knows,  or  ought  to  know  of  such  breach,  the  seller 
shall  not  be  liable  therefor."  ^^^ 

In  some  states  the  doctrine  was  developed  that  in  case 
of  an  implied  warranty,  the  warranty  would  not  survive 
acceptance,  that  is,  an  acceptance  was  a  waiver  of  the 
warranty,  although  in  other  states  the  right  to  accept  the 
goods  and  sue  on  the  warranty  was  recognized.  The 
Sales  Act  adopts  the  majority  view  that  one  may  accept 
goods  whether  the  warranty  is  express  or  implied  and 
still  sue  on  the  warranty  provided  he  gives  notice  at  the 
time  or  within  a  reasonable  time  thereafter  that  he  in- 
tends to  hold  the  seller  on  the  warranty.  This  is  the 
more  sensible  rule.  To  held  that  a  buyer  must  reject 
in  order  to  preserve  his  rights  under  an  implied  war- 
ranty was  not  only  a  hardship  frequently  upon  him,  but 
in  many  cases,  as  for  instance,  where  the  goods  came 
from  a  distance,  burdensome  upon  the  seller  himself. 

The  damages  sustained  for  the  breach  of  the  warranty 
are  those  which  reasonably  result  therefrom,  and  may 
include  damages  for  personal  injuries  if  such  injuries 
can  be  said  to  be  the  natural  and  probable  result  of  the 
breach.^  °* 

103.  Uniform  Sales  Act,  Sec.  49. 

104.  Bruce  v.  Fiss,  D.  &  C.  Horse  Co.,  62  N.  Y.  Suppl.  96. 
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UNIFORM  SALES  ACT. 

(Note:  The  following  Act  was  recently  drafted  by  the 
Commissioners  on  Uniform  State  Laws,  and  recommended  for 
passage  by  the  different  states.  It  does  not  seek  in  any  sub- 
stantial way  to  change  existing  law,  but  purports  to  gather  into 
one  code  the  Law  of  Sales,  changing  the  law  in  some  states  in 
some  respects  where  such  states  had  adopted  a  view  rejected  by 
the  commissioners  in  their  choice  between  opposing  doctrines. 
It  has  been  adopted  so  far  in  Alaska,  Arizona,  Connecticut, 
Illinois,  Iowa,  Maryland,  Massachusetts,  Michigan,  Minnesota, 
Nevada,  New  Jersey,  New  York,  North  Dakota,  Ohio,  Oregon, 
Pennsylvania,  Rhode  Island,  Utah,  Wisconsin,  Wyoming,  Ten- 
nessee.) 
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UNIFORM  SALES  ACT. 

(For    states    in    which   this   law   is    substantially    enacted,   see 
page  127,  note.) 

Formation  of  the  Contract. 

Sees. 

1.  Contracts  to  sell  and  sales. 

2.  Capacity — liabilities  for  necessaries. 
3-4.  Formalities   of   the  contract. 

5-8.     Subject-matter  of  the  contract. 

9-10.  The  price. 
11-15.  Warranties. 
16.        Sale  by  sample. 

Transfer  of  Property  and  Title. 

17-22.  Transfer  of  property  as  between  seller  and  buyer. 
23-40.  Transfer  of  title. 

Performance   of   the   Contract. 

41-51.  Performance  of   the  contract. 

Rights  of  Unpaid  Seller  Against  the  Goods. 

52.  Definition  of  unpaid  seller. 

53.  Remedies  of  an  unpaid  seller. 
54-56.  Unpaid  seller's  lien. 
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Sees. 

57-59-  Stoppage  in  transitu. 

60.  Resale  by  seller, 

61-62.  Rescission  by  the  seller. 

Actions  for  Breach  of  Contract. 

63-65.  Remedies  of  the  seller. 
66-70.  Remedies  of  the  buyer. 

Interpretation. 
71-79.  Interpretation,  definition,  etc 


PART  I. 

Formation  of  the  Contract. 

Section  i.  (Contracts  to  Sell  and  Sales.)  (i)  A  contract 
to  sell  goods  is  a  contract  whereby  the  seller  agrees  to  transfer 
the  property  in  goods  to  the  buyer  for  a  consideration  called  the 
price. 

(2)  A  sale  of  goods  is  an  agreement  whereby  the  seller 
transfers  the  property  in  goods  to  the  buyer  for  a  consideration 
called  the  price. 

(3)  A  contract  to  sell  or  a  sale  may  be  absolute  or  con- 
ditional. 

(4)  There  may  be  a  contract  to  sell  or  a  sale  between  one 
part  owner  and  another. 

Section  2.  (Capacity — Liabilities  for  Necessaries.)  Capacity 
to  buy  and  sell  is  regulated  by  the  general  law  concerning  capacity 
to  contract,  and  to  transfer  and  acquire  property. 

Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to 
a  person  who  by  reason  of  mental  incapacity  or  drunkenness  is 
incompetent  to  contract,  he  must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  means  goods  suitable  to  the  con- 
dition in  life  of  such  infant  or  other  person,  and  to  his  actual 
requirements   at  the  time  of  delivery. 

Formalities  of  the  Contract. 

Section  3.  (Form  of  Contract  or  Sale.)  Subject  to  the  pro- 
visions of  this  act  and  of  any  statute  in  that  behalf,  a  contract 
to  sell  or  a  sale  may  be  made  in  writing  (either  with  or  without 
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seal),  or  by  word  of  mouth,  or  partly  in  writing  and  partly  by 
word  of  mouth,  or  may  be  inferred  from  the  conduct  of  the 
parties. 

Section  4.  (Statute  of  Frauds.)  (i)  A  contract  to  sell  or 
a  sale  of  any  goods  or  choses  in  action  of  the  value  of  five  hun- 
dred dollars  or  upward  ^^^  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  or  choses  in 
action  so  contracted  to  be  sold  or  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  contract,  or  in 
part  payment,  or  unless  some  note  or  memorandum  in  writing  of 
the  contract  or  sale  be  signed  by  the  party  to  be  charged  or  his 
agent  in  that  behalf. 

(2)  The  provisions  of  this  section  apply  to  every  such  con- 
tract or  sale,  notwithstanding  that  the  goods  may  be  intended 
to  be  delivered  at  some  future  time  or  may  not  at  the  time  of 
such  contract  or  sale  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit  for  de- 
livery; but  if  the  goods  are  to  be  manufactured  by  the  seller 
especially  for  the  buyer  and  are  not  suitable  for  sale  to  others 
in  the  ordinary  course  of  the  seller's  business,  the  provisions 
of  this  section  shall  not  apply. 

(3)  There  is  an  acceptance  of  goods  within  the  meaning 
of  this  section  when  the  buyer,  either  before  or  after  delivery 
of  the  goods,  expresses  by  words  or  conduct  his  assent  to  be- 
coming the  owner  of  those  specific  goods. 

Subject-Matter  of  Contract. 

Section  5.  (Existing  and  Future  Goods.)  (i)  The  goods 
which  form  the  subject  of  a  contract  to  sell  may  be  either  exist- 
ing goods,   owned  or  possessed  by  the  seller,  or  goods  to  be 

105.  States  adopting  this  Act  may  change  this  amount. 
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manufactured  or  acquired  by  the  seller  after  the  making  of  the 
contract  to  sell,  in  this  act  called  "future  goods." 

(2)  There  may  be  a  contract  to  sell  goods,  the  acquisition 
of  which  by  the  seller  depends  upon  a  contingency  which  may 
or  may  not  happen. 

(3)  Where  the  parties  purport  to  effect  a  present  sale  of 
future  goods,  the  agreement  operates  as  a  contract  to  sell  the 
goods. 

Section  6.  (Undivided  Shares.)  (i)  There  may  be  a  con- 
tract to  sell  or  a  sale  of  an  undivided  share  of  goods.  If  the 
parties  intend  to  effect  a  present  sale,  the  buyer,  by  force  of  the 
agreement,  becomes  an  owner  in  common  with  the  owner  or 
owners  of  the  remaining  shares. 

(2)  In  the  case  of  fungible  goods,  there  may  be  a  sale  of  an 
undivided  share  of  specific  mass,  though  the  seller  purports  to 
sell  and  the  buyer  to  buy  a  definite  number,  weight  or  measure 
of  the  goods  in  the  mass,  and  though  the  number,  weight  or 
measure  of  the  goods  in  the  mass  is  undetermined.  By  such  a 
sale  the  buyer  becomes  owner  in  common  of  such  a  share  or 
the  mass  as  the  number,  weight  or  measure  bought  bears  to  the 
number,  weight  or  measure  of  the  mass.  If  the  mass  contains 
less  than  the  number,  weight  or  measure  bought,  the  buyer  be- 
comes the  owner  of  the  whole  mass  and  the  seller  is  bound  to 
make  good  the  deficiency  from  similar  goods  unless  a  contrary 
intent  appears. 

Section  7.  (Destruction  of  Goods  Sold.)  (i)  Where  the 
parties  purport  to  sell  specific  goods,  and  the  goods  without  the 
knowledge  of  the  seller  have  wholly  perished  at  the  time  when 
the  agreement  is  made,  the  agreement  is  void. 

(2)  Where  the  parties  purport  to  sell  specific  goods,  and 
the  goods  without  the  knowledge  of  the  seller  have  perished  in 
part  or  have  wholly  or  in  a  material  part  so  deteriorated,  in 
quality  as  to  be  substantially  changed  in  character,  the  buyer 
may  at  his  option  treat  the  sale — 

(a)     As  avoided,  or 


134  Appendix. 

(b)  As  transferring  the  property  in  all  of  the  existing  goods 
or  in  so  much  thereof  as  have  not  deteriorated,  and  as  binding 
the  buyer  to  pay  the  full  agreed  price  if  the  sale  was  indivisible 
or  to  pay  the  agreed  price  for  the  goods  in  which  the  property 
passes  if  the  sale  was  divisible. 

Section  8.  (Destruction  of  Goods  Contracted  to  be  Sold.) 
(i)  Where  there  is  a  contract  to  sell  specific  goods,  and  sub- 
sequently but  before  the  risk  passes  to  the  buyer,  without  any 
fault  on  the  part  of  the  seller  or  the  buyer,  the  goods  wholly 
perish,  the  contract  is  thereby  avoided. 

(2)  Where  there  is  a  contract  to  sell  specific  goods,  and  sub- 
sequently but  before  the  risk  passes  to  the  buyer,  without  any 
fault  of  the  seller  or  the  buyer,  part  of  the  goods  perish  or 
the  whole  or  a  material  part  of  the  goods  so  deteriorate  in 
quality  as  to  be  substantially  changed  in  character,  the  buyer 
may  at  his  option  treat  the  contract — 

(a)  As  avoided,  or 

(b)  As  binding  the  seller  to  transfer  the  property  in  all  of 
the  existing  goods  or  in  so  much  thereof  as  have  not  deteriorated, 
and  as  binding  the  buyer  to  pay  the  full  agreed  price  if  the 
contract  was  indivisible,  or  to  pay  the  agreed  price  for  so  much 
of  the  goods  as  the  seller,  by  the  buyer's  option,  is  bound  to 
transfer  if  the  contract  was  divisible. 

The  Price. 

Section  9.  (Definition  and  Ascertainment  of  Price.)  (i) 
The  price  may  be  fixed  by  the  contract,  or  may  be  left  to  be 
fixed  in  such  manner  as  may  be  agreed,  or  it  may  be  determined 
by  the  course  of  dealing  between  the  parties. 

(2)  The  price  may  be  made  payable  in  any  personal  property. 

(3)  Where  transferring  or  promising  to  transfer  any  interest 
in  real  estate  constitutes  the  whole  or  part  of  the  consideration 
for  transferring  or  for  promising  to  transfer  the  property  in 
goods,  this  act  shall  not  apply. 
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(4)  Where  the  price  is  not  determined  in  accordance  with 
the  foregoing  provisions  the  buyer  must  pay  a  reasonable  price. 
What  is  a  reasonable  price  is  a  question  of  fact  dependent  on 
the  circumstances  of  each  particular  case. 

Section  10.  (Sale  at  a  Valuation.)  (i)  Where  there  is  a 
contract  to  sell  or  a  sale  of  goods  at  a  price  or  on  terms  to  be 
fixed  by  a  third  person,  and  such  third  person  without  fault 
of  the  seller  or  the  buyer,  cannot  or  does  not  fix  the  price  or 
terms,  the  contract  or  the  sale  is  thereby  avoided;  but  if  the 
goods  or  any  part  thereof  have  been  delivered  to  and  appropriated 
by  the  buyer  he  must  pay  a  reasonable  price  therefor. 

(2)  Where  such  third  person  is  prevented  from  fixing  the 
price  or  terms  by  fault  of  the  seller  or  the  buyer,  the  party  not 
in  fault  may  have  such  remedies  against  the  party  in  fault  as 
are  allowed  by  Parts  IV  and  V  of  this  act 

Conditions  and  Warrantees. 

Section  11.  (Effect  of  Conditions.)  (i)  Where  the  obliga- 
tion of  either  party  to  a  contract  to  sell  or  a  sale  is  subject  to 
any  condition  which  is  not  performed,  such  party  may  refuse 
to  proceed  with  the  contract  or  sale  or  he  may  waive  perform- 
ance of  the  condition.  If  the  other  party  has  promised  that 
the  condition  should  happen  or  be  performed,  such  first-men- 
tioned party  may  also  treat  the  non-performance  of  the  con- 
dition as  a  breach  of  warranty, 

(2)  Where  the  property  in  the  goods  has  not  passed,  the 
buyer  may  treat  the  fulfillment  by  the  seller  of  his  obligation 
to  furnish  goods  as  described  and  as  warranted  expressly  or 
by  implication  in  the  contract  to  sell  as  a  condition  of  the  obliga- 
tion of  the  buyer  to  perform  his  promise  to  accept  and  pay  for 
the  goods. 

Section  12.  (Definition  of  Express  Warranty.)  Any  affirma- 
tion of  fact  or  any  promise  by  the  seller  relating  to  the  goods 
is  an  express  warranty  if  the  natural  tendency  of  such  affirma- 
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tion  or  promise  is  to  induce  the  buyer  to  purchase  the  goods, 
and  if  the  buyer  purchases  the  goods  relying  thereon.  No  affirma- 
tion of  the  value  of  the  goods  nor  any  statement  purporting  to 
be  a  statement  of  the  seller's  opinion  only  shall  be  construed 
as  a  warranty. 

Section  13.  (Implied  Warranties  of  Title.)  In  a  contract  to 
sell  or  a  sale,  unless  a  contrary  intention  appears,  there  is — 

(i)  An  implied  warranty  on  the  part  of  the  seller  that  in 
case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  case' 
of  a  contract  to  sell  he  will  have  a  right  to  sell  the  goods  at 
the  time  when  the  property  is  to  pass. 

(2)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods  as  against  any  lawful  claims  exist- 
ing at  the  time  of  the  sale. 

(3)  An  implied  warranty  that  the  goods  shall  be  free  at  the 
time  of  the  sale  from  any  charge  or  incumbrance  in  favor  of 
any  third  person,  not  declared  or  known  to  the  buyer  before  or 
at  the  time  when  the  contract  or  sale  is  made. 

(4)  This  section  shall  not,  however,  be  held  to  render  liable 
a  sheriff,  auctioneer,  mortgagee,  or  other  persons  professing  to 
sell  by  virtue  of  authority  in  fact  ar  law  goods  in  which  a  third 
person  has  a  legal  or  equitable  interest. 

Section  14.  (Implied  Warranty  in  Sale  by  Description.) 
Where  there  is  a  contract  to  sell  or  a  sale  of  goods  by  descrip- 
tion, there  is  an  implied  warranty  that  the  goods  shall  correspond 
with  the  description  and  if  the  contract  or  sale  be  by  sample,  as 
well  as  by  description,  it  is  not  sufficient  that  the  bulk  of  the 
goods  corresponds  with  the  sample  if  the  goods  do  not  also 
correspond   with   the   description. 

Section  15.  (Implied  Warranties  of  Quality.)  Subject  to  the 
provisions  of  this  act  and  of  any  statute  in  that  behalf,  there 
is  no  implied  warranty  or  condition  as  to  the  quality  or  fitness 
for  any  particular  purpose  of  goods  supplied  under  a  contract 
to   sell  or  a   sale,  except  as   follows : 

(i)     Where   the   buyer,   expressly  or   by   implication,   makes 
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known  to  the  seller  the  particular  purpose  for  which  the  goods 
are  required,  and  it  appears  that  the  buyer  relies  on  the  seller's 
skill  or  judgment  (whether  he  be  the  grower  or  manufacturer 
or  not),  there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose. 

(2)  Where  the  goods  are  bought  by  description  from  a  seller 
who  deals  in  goods  of  that  description  (whether  he  be  the  grower 
or  manufacturer  or  not),  there  is  an  implied  warranty  that  the 
goods  shall  be  of  merchantable  quality. 

(3)  If  the  buyer  has  examined  the  goods,  there  is  no  implied 
warranty  as  regards  defects  which  such  examination  ought  to 
have  revealed. 

(4)  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified 
article  under  its  patent  or  other  trade  name,  there  is  no  implied 
warranty  as  to  its  fitness  for  any  particular  purpose. 

(5)  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage  of  trade. 

(6)  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  implied  under  this  act  unless  inconsistent 
therewith. 

Sale  by   Sample. 

Section  16.  (Implied  Warranties  in  Sale  by  Sample.)  In  the 
case  of  a  contract  to  sell  or  a  sale  by  sample:      _       ^ 

(a)  There  is  an  implied  warranty  that  the  bulk  shall  corre- 
spond with  the   sample  in  quality. 

(b)  There  is  an  implied  warranty  that  the  buyer  shall  have 
a  reasonable  opportunity  of  comparing  the  bulk  with  the  sample, 
except  so  far  as  otherwise  provided  in  section  47  (3). 

(c)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is 
an  implied  warranty  that  the  goods  shall  be  free  from  any 
defect  rendering  them  unmerchantable  which  would  not  be  ap- 
parent  on   reasonable   examination  of   the   sample. 


PART  II. 

Transfer  of  Property  and  Title. 
Transfer  of  Property  as  Between  Seller  and  Buyer. 

Section  17.  (No  Property  Passes  until  Goods  are  Ascer- 
tained.) Where  there  is  a  contract  to  sell  unascertained  goods 
no  property  in  the  goods  is  transferred  to  the  buyer  unless  and 
until  the  goods  are  ascertained,  but  property  in  an  undivided 
share  of  ascertained  goods  may  be  transferred  as  provided  in 
section  6. 

Section  18.  (Property  in  Specific  Goods  Passes  When  Parties 
So  Intend.)  (i)  Where  there  is  a  contract  to  sell  specific  or 
ascertained  goods,  the  property  in  them  is  transferred  to  the 
buyer  at  such  time  as  the  parties  to  the  contract  intend  it  to 
be  transferred. 

(2)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  usages  of  trade  and  the  circumstances  of 
the  case. 

Section  19.  (Rules  for  Ascertaining  Intention.)  Unless  a 
different  intention  appears,  the  following  are  rules  for  ascertain- 
ing the  intention  of  the  parties,  as  to  the  time  at  which  the  prop- 
erty in  the  goods  is  to  pass  to  the  buyer. 

Rule  I.  Where  there  is  an  unconditional  contract  to  sell 
specific  goods,  in  a  deliverable  state,  the  property  in  the  goods 
passes  to  the  buyer  when  the  contract  is  made,  and  it  is  immate- 
rial whether  the  time  of  payment,  or  the  time  of  delivery,  or  both, 
be  postponed. 
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Rule  2.  Where  there  is  a  contract  to  sell  specific  goods  and 
the  seller  is  bound  to  do  something  to  the  goods,  for  the  pur- 
pose of  putting  them  into  a  deliverable  state,  the  property  does 
not  pass  until   such   thing  be   done. 

Rule  3.  (i)  When  the  goods  are  delivered  to  the  buyer 
"on  sale  or  return,"  or  on  other  terms  indicating  an  intention 
to  make  a  present  sale,  but  to  give  the  buyer  an  option  to  return 
the  goods  instead  of  paying  the  price,  the  property  passes  to 
the  buyer  on  delivery,  but  he  may  revest  the  property  in  the 
seller  by  returning  or  tendering  the  goods  within  the  time  fixed 
in  the  contract,  or,  if  no  time  has  been  fixed,  within  a  reasonable 
time. 

(2)  When  goods  are  delivered  to  the  buyer  on  approval  or 
on  trial  or  on  satisfaction,  or  other  similar  terms,  the  property 
therein  passes  to  the  buyer — 

(a)  When  he  signifies  his  approval  or  acceptance  to  the 
seller  or  does  any  other  act  adopting  the  transaction. 

(b)  If  he  does  not  signify  his  approval  or  acceptance  to  the 
seller  but  retains  the  goods  without  giving  notice  of  rejection, 
then  if  a  time  has  been  fixed  for  the  return  of  the  goods,  on  the 
expiration  of  such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.  What  is  a  reasonable  time  is 
a  question  of  fact 

Rule  4.  (i)  Where  there  is  a  contract  to  sell  unascertained 
or  future  goods  by  description,  and  goods  of  that  description 
and  in  a  deliverable  state  are  unconditionally  appropriated  to 
the  contract,  either  by  the  seller  with  the  assent  of  the  buyer,  or 
by  the  buyer  with  the  assent  of  the  seller,  the  property  in  the 
goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  ex- 
pressed or  implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made. 

(2)  Where,  in  pursuance  of  a  contract  to  sell,  the  seller  de- 
livers the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee 
(whether  named  by  the  buyer  or  not)  for  the  purpose  of  trans- 
mission to  or  holding  for  the  buyer,  he  is  presumed  to  have  un- 
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conditionally  appropriated  the  goods  to  the  contract,  except  in 
cases  provided  for  in  the  next  rule  and  in  section  20.  This 
presumption  is  applicable,  although  by  the  terms  of  the  contract, 
the  buyer  is  to  pay  the  price  before  receiving  delivery  of  the 
goods,  and  the  goods  are  marked  with  the  words  "collect  on 
delivery"  or  their  equivalents. 

Rule  5.  If  the  contract  to  sell  requires  the  seller  to  deliver 
the  goods  to  the  buyer,  or  at  a  particular  place,  or  to  pay  the 
freight  or  cost  of  transportation  to  the  buyer,  or  to  a  particular 
place,  the  property  does  not  pass  until  the  goods  have  been 
delivered  to  the  buyer  or  reached  the  place  agreed  upon. 

Section  20.  (Reservation  of  Right  of  Possession  or  Property 
When  Goods  Are  Shipped.)  (i)  Where  there  is  a  contract  to 
sell  specific  goods,  or  where  goods  are  subsequently  appropriated 
to  the  contract,  the  seller  may,  by  the  terms  of  the  contract  or 
appropriation,  reserve  the  right  of  possession  or  property  in 
the  goods  until  certain  conditions  have  been  fulfilled.  The  right 
of  possession  or  property  may  be  thus  reserved  notwithstanding 
the  delivery  of  the  goods  to  the  buyer  or  to  a  carrier  or  other 
bailee  for  the  purpose  of  transmission  to  the  buyer. 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  seller  or  his  agent,  or  to  the  order 
of  the  seller  or  his  agent,  the  seller  thereby  reserves  the  prop- 
erty in  the  goods.  But  if,  except  for  the  form  of  the  bill  of 
lading,  the  property  would  have  passed  to  the  buyer  on  ship- 
ment of  the  goods,  the  seller's  property  in  the  goods  shall  be 
deemed  to  be  only  for  the  purpose  of  securing  performance  by 
the  buyer  of  his  obligations  under  the  contract 

(3)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  buyer  or  of  his  agent, 
but  possession  of  the  bill  of  lading  is  retained  by  the  seller  or  his 
agent,  the  seller  thereby  reserves  a  right  to  the  possession  of  the 
goods  as  against  the  buyer. 

(4)  Where  the  seller  of  goods  draws  on  the  buyer  for  the 
price  and  transmits  the  bill  of  exchange  and  bill  of  lading  to- 
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gether  to  the  buyer  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honor  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  he  acquires  no  added  right  thereby. 
If,  however,  the  bill  of  lading  provides  that  the  goods  are  deliv- 
erable to  the  buyer  or  to  the  order  of  the  buyer,  or  is  indorsed 
in  blank,  or  to  the  buyer  by  the  consignees  named  therein,  one 
who  purchases  in  good  faith,  for  value,  the  bill  of  lading,  or 
goods  from  the  buyer  will  obtain  the  property  in  the  goods, 
although  the  bill  of  exchange  has  not  been  honored,  provided 
that  such  purchaser  has  received  delivery  of  the  bill  of  lading 
indorsed  by  the  consignee  named  therein,  or  of  the  goods,  with- 
out notice  of  the  facts  making  the  transfer  wrongful. 

Section  21.  (Sale  by  Auction.)  In  the  case  of  sale  by 
auction — 

(i)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each 
lot  is  the  subject  of  a  separate  contract  of  sale. 

(2)  A  sale  by  auction  is  complete  when  the  auctioneer  an- 
nounces its  completion  by  the  fall  of  the  hammer,  or  in  other 
customary  manner.  Until  such  announcement  is  made,  any 
bidder  may  retract  his  bid ;  and  the  auctioneer  may  withdraw  the 
goods  from  sale  unless  the  auction  has  been  announced  to  be 
without  reserve. 

(3)  A  right  to  hid  may  be  reserved  expressly  by  or  on  behalf 
of  the  seller. 

(4)  Where  notice  has  not  been  given  that  a  sale  by  auction 
is  subject  to  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not 
be  lawful  for  the  seller  to  bid  himself  or  to  employ  or  induce 
any  person  to  bid  at  such  sale  on  his  behalf,  or  for  the  auctioneer 
to  employ  or  induce  any  person  to  bid  at  such  sale  on  behalf 
of  the  seller  or  knowingly  take  any  bid  from  the  seller  or  any 
person  employed  by  him.  Any  sale  contravening  this  rule  may 
be  treated  as  fraudulent  by  the  buyer. 

Section  22.  (Risk  of  Loss.)  Unless  otherwise  agreed,  the 
goods  remain  at  the  seller's  risk  until  the  property  therein  is 
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transferred  to  the  buyer,  but  when  the  property  therein  is  trans- 
ferred to  the  buyer  the  goods  are  at  the  buyer's  risk  whether 
delivery  has  been  made  or  not,  except  that — 

(a)  Where  the  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  to  a  bailee  for  the  buyer,  in  pursuance  of  the  contract 
and  the  property  in  the  goods  has  been  retained  by  the  seller 
merely  to  secure  performance  by  the  buyer  of  his  obligation  under 
the  contract,  the  goods  are  at  the  buyer's  risk  from  the  time  of 
such  delivery. 

(b)  Where  delivery  has  been  delayed  through  the  fault  of 
either  buyer  or  seller  the  goods  are  at  the  risk  of  the  party 
in  fault  as  regards  any  loss  which  might  not  have  occurred  but 
for  such  fault. 

Transfer  of  Title. 

Section  23.  (Sale  by  a  Person  Not  the  Owner.)  (i)  Sub- 
ject to  the  provisions  of  this  act,  where  goods  are  sold  by  a 
person  who  is  not  the  owner  thereof,  and  who  does  not  sell 
them  under  the  authority  or  with  the  consent  of  the  owner, 
the  buyer  acquires  no  better  title  to  the  goods  than  the  seller 
had,  unless  the  owner  of  the  goods  is  by  his  conduct  precluded 
from  denying  the  seller's  authority  to  sell. 

(2)     Nothing  in  this  act,  however,  shall  affect — 

(a)  The  provisions  of  any  factors'  acts,  recording  acts,  or 
any  enactment  enabling  the  apparent  owner  of  goods  to  dispose 
of  them  as  if  he  were  the  true  owner  thereof. 

(b)  The  validity  of  any  contract  to  sell  or  sale  under  any 
special  common  law  or  statutory  power  of  sale  or  under  the 
order  of   a  court  of  competent  jurisdiction. 

Section  24.  (Sale  by  One  Having  a  Voidable  Title.)  Where 
the  seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has 
not  been  avoided  at  the  time  of  the  sale,  the  buyer  acquires  a 
good  title  to  the  goods,  provided  he  buys  them  in  good  faith, 
for  value,  and  without  notice  of  the  seller's  defect  of  title. 
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Section  25.  (Sale  by  Seller  in  Possession  of  Goods  Already 
Sold.)  Where  a  person  having  sold  goods  continues  in  posses- 
sion of  the  goods,  or  of  negotiable  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person,  or  by  an  agent 
acting-  for  him,  of  the  goods  or  documents  of  title  under  any 
sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiv- 
ing and  paying  value  for  the  same  in  good  faith  and  v^^ithout 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly  authorized 
by  the  owner  of  the  goods  to  make  the  same. 

Section  26.  (Creditors'  Rights  Against  Sold  Goods  in  Seller's 
Possession.)  Where  a  person  having  sold  goods  continues  in 
possession  of  the  goods,  or  of  negotiable  documents  of  title  to 
the  goods,  and  such  retention  of  possession  is  fraudulent  in  fact 
or  is  deemed  fraudulent  under  any  rule  of  law,  a  creditor  or 
creditors  of  the  seller  may  treat  the  sale  as  void. 

Section  27.  (Definition  of  Negotiable  Document  of  Title.) 
A  document  of  title  in  which  it  is  stated  that  the  goods  referred 
to  therein  will  be  delivered  to  the  bearer,  or  to  the  order  of  any 
person  named  in  such  document  is  a  negotiable  document  of 
title. 

Section  28.  (Negotiation  of  Negotiable  Documents  by  De- 
livery.) A  negotiable  document  of  title  may  be  negotiated  by 
delivery : 

(a)  Where  by  the  terms  of  the  document  the  carrier,  ware- 
houseman or  other  bailee  issuing  the  same  undertakes  to  deliver 
the  goods  to  the  bearer,  or 

(b)  Where  by  the  terms  of  the  document  the  carrier,  ware- 
houseman or  other  bailee  issuing  the  same  undertakes  to  deliver 
the  goods  to  the  order  of  a  specified  person,  and  such  person 
or  a  subsequent  indorsee  of  the  document  has  indorsed  it  in 
blank  or  to  bearer. 

Where  by  the  terms  of  a  negotiable  document  of  title  the 
goods  are  deliverable  to  bearer  or  where  a  negotiable  document 
of  title  has  been  indorsed  in  blank  or  to  bearer,  any  holder  may 
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indorse  the  same  to  himself  or  to  any  other  person,  and  in  such 
case  the  document  shall  thereafter  be  negotiated  only  by  the 
indorsement  of  such  indorsee. 

Section  29.  (Negotiation  of  Negotiable  Documents  by  In- 
dorsement.) A  negotiable  document  of  title  may  be  negotiated 
by  the  indorsement  of  the  person  to  whose  order  the  goods  are 
by  the  terms  of  the  document  deliverable.  Such  indorsement 
may  be  in  blank,  to  bearer  or  to  a  specified  person.  If  indorsed 
to  a  specified  person,  it  may  be  again  negotiated  by  the  indorse- 
ment of  such  person  in  blank,  to  bearer  or  to  another  specified 
person.    Subsequent  negotiation  may  be  made  in  like  manner. 

Section  30.  (Negotiable  Documents  of  Title  Marked  "Not 
Negotiable.")  If  a  document  of  title  which  contains  an  under- 
taking by  a  carrier,  warehouseman  or  other  bailee  to  deliver  the 
goods  to  the  bearer,  to  a  specified  person  or  order,  or  to  the 
order  of  a  specified  person,  or  which  contains  words  of  like  im- 
port, has  placed  upon  it  the  words  "Not  negotiable,"  "non- 
negotiable"  or  the  like,  such  a  document  may  nevertheless  be 
negotiated  by  the  holder  and  is  a  negotiable  document  of  title 
within  the  meaning  of  this  act.  But  nothing  in  this  act  contained 
shall  be  construed  as  limiting  or  defining  the  eflfect  upon  the 
obligation  of  the  carrier,  warehouseman,  or  other  bailee  issuing 
a  document  of  title  of  placing  thereon  the  words  "non-negotiable," 
or  the  like. 

Section  31.  (Transfer  of  Non-Negotiable  Documents.)  A 
document  of  title  which  is  not  in  such  form  that  it  can  be  nego- 
tiated by  delivery  may  be  transferred  by  the  holder  by  delivery 
to  a  purchaser  or  donee.  A  non-negotiable  document  cannot  be 
negotiated  and  the  indorsement  of  such  a  document  gives  the 
transferee  no  additional  right. 

Section  32.  (Who  May  Negotiate  a  Document.)  A  nego- 
tiable document  of  title  may  be  negotiated: 

(a)  By  the  owner  thereof,  or 

(b)  By  any  person  to  whom  the  possession  or  custody  of 
the  document  has  been  entrusted  by  the  owner,  if,  by  the  terms 
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of  the  document  the  bailee  issuing  the  document  undertakes  to 
deliver  the  goods  to  the  order  of  the  person  in  whom  the  pos- 
session or  custody  of  the  document  has  been  entrusted,  or  if 
at  the  time  of  such  entrusting  the  document  is  in  such  form  that 
it  may  be  negotiated  by  delivery. 

Section  33.  (Rights  of  Person  to  Whom  Document  Has  Been 
Negotiated.)  A  person  to  whom  a  negotiable  document  of  title 
has  been  duly  negotiated  acquires  thereby — 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the 
document  to  him  had  or  had  ability  to  convey  to  a  purchaser 
in  good  faith  for  value  and  also  such  title  to  the  goods  as  the 
person  to  whose  order  the  goods  were  to  be  delivered  by  the 
terms  of  the  document  had  or  had  ability  to  convey  to  a  pur- 
chaser in  good   faith   for  value,  and 

(b)  The  direct  obligation  of  the  bailee  issuing  the  document 
to  hold  possession  of  the  goods  for  him  according  to  the  terms 
of  the  document  as  fully  as  if  such  bailee  had  contracted  directly 
with  him. 

Section  34.  (Rights  of  Person  to  Whom  Document  Has  Been 
Transferred.)  A  person  to  whom  a  document  of  title  has  been 
transferred,  but  not  negotiated,  acquires  thereby,  as  against  the 
transferor,  the  title  to  the  goods,  subject  to  the  terms  of  any 
agreement  with  the  transferor. 

If  the  document  is  non-negotiable,  such  person  also  acquires 
the  right  to  notify  the  bailee  who  issued  the  document  of  the 
transfer  thereof,  and  thereby  acquire  the  direct  obligation  of  such 
bailee  to  hold  possession  of  the  goods  for  him  according  to  the 
terms  of  the  document. 

Prior  to  the  notification  of  such  bailee  by  the  transferor  or 
transferee  of  a  non-negotiable  document  of  title  the  title  of  the 
transferee  to  the  goods  and  the  right  to  acquire  the  obligation 
of  such  bailee  may  be  defeated  by  the  levy  of  an  attachment  or 
execution  upon  the  goods  by  a  creditor  of  the  transferor,  or  by  a 
notification  to  such  bailee  by  the  transferor  or  a  subsequent  pur- 
chaser from  the  transferor  of  a  subsequent  sale  of  the  goods  by 
the  transferor. 
Bays— 10 
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Section  35.  (Transfer  of  Negotiable  Document  Without  In- 
dorsement.) Where  a  negotiable  document  of  title  is  transferred 
for  value  by  delivery,  and  the  indorsement  of  the  transferor  is 
essential  for  negotiation,  the  transferee  acquires  a  right  against 
the  transferor  to  compel  him  to  indorse  the  document  unless  a 
contrary  intention  appears.  The  negotiation  shall  take  effect  as 
of  the  time  when  the  indorsement  is  actually  made. 

Section  36.  (Warranties  on  Sale  of  Document.)  A  person 
who  for  value  negotiates  or  transfers  a  document  of  title  by 
indorsement  or  delivery,  including  one  who  assigns  for  value 
a  claim  secured  by  a  document  of  title  unless  a  contrary  intention 
appears,  warrants: 

(a)  That  the  document  is  genuine. 

(b)  That  he  has  a  legal  right  to  negotiate  or  transfer  it. 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair 
the  validity  or  worth  of  the  document,   and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods, 
and  that  the  goods  are  merchantable  or  fit  for  a  particular 
purpose,  whenever  such  warranties  would  have  been  implied 
if  the  contract  of  the  parties  had  been  to  transfer  without  a 
document  of  title  the  goods  represented  thereby. 

Section  37.  (Indorser  not  a  Guarantor.)  The  indorsement 
or  a  document  of  title  shall  not  make  the  indorser  liable  for 
any  failure  on  the  part  of  the  bailee  who  issued  the  document  or 
previous  indorsers  thereof  to   fulfill  their  respective  obligation. 

Section  38.  (When  Negotiation  Not  Impaired  by  Fraud,  Mis- 
take or  Duress.)  The  validity  of  the  negotiation  of  a  negotiable 
document  of  title  is  not  impaired  by  the  fact  that  the  negotia- 
tion was  a  breach  of  duty  on  the  part  of  the  person  making  the 
negotiation,  or  by  the  fact  that  the  owner  of  the  document  was 
induced  by  fraud,  mistake  or  duress  to  entrust  the  possession 
or  custody  thereof  to  such  person,  if  the  person  to  whom  the 
document  was  negotiated  or  a  person  to  whom  the  document  was 
subsequently  negotiated  paid  value  therefor,  without  notice  of 
the  breach  of  duty,  or  fraud,  mistake  or  duress. 
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Section  39.  (Attachment  or  Levy  Upon  Goods  for  Which  a 
Negotiable  Document  Has  Been  Issued.)  If  goods  are  delivered 
to  a  bailee  by  the  owner  or  by  a  person  v^hose  act  in  conveying 
the  title  to  them  to  a  purchaser  in  good  faith  for  value  would 
bind  the  owner  and  a  negotiable  document  of  title  is  issued  for 
them  they  cannot  thereafter,  while  in  the  possession  of  such 
bailee,  be  attached  by  garnishment  or  otherwise  or  be  levied 
upon  under  an  execution  unless  the  document  be  first  surren- 
dered to  the  bailee  or  its  negotiation  enjoined.  The  bailee  shall 
in  no  case  be  compelled  to  deliver  up  the  actual  possession  of  the 
goods  until  the  document  is  surrendered  to  him  or  impounded 
by  the  court. 

Section  40.  (Creditors'  Remedies  to  Reach  Negotiable  Docu- 
ments.) A  creditor  whose  debtor  is  the  owner  of  a  negotiable 
document  of  title  shall  be  entitled  to  such  aid  from  courts  of  ap- 
propriate jurisdiction  by  injunction  and  otherwise  in  attaching 
such  documents  or  in  satisfying  the  claim  by  means  thereof  as 
is  allowed  at  law  or  in  equity  in  regard  to  property  which  cannot 
readily  be  attached  or  levied  upon  by  ordinary  process. 


PART  III. 

Performance  of  the  Contract. 

Section  41.  (Seller  Must  Deliver  and  Buyer  Accept  Goods.) 
It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the 
buyer  to  accept  and  pay  for  them,  in  accordance  with  the  terms 
of  the  contract  to  sell  or  sale. 

Section  42.  (Delivery  and  Payment  Are  Concurrent  Condi- 
tions.) Unless  otherwise  agreed,  delivery  of  the  goods  and 
payment  of  the  price  are  concurrent  conditions ;  that  is  to  say, 
the  seller  must  be  ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price  and  the  buyer  must 
be  ready  and  willing  to  pay  the  price  in  exchange  for  the  pos- 
session of  the  goods. 

Section  43.  (Place,  Time  and  Manner  of  Delivery.)  (1) 
Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or 
for  the  seller  to  send  them  to  the  buyer  is  a  question  depending 
in  each  case  on  the  contract,  express  or  implied,  between  the 
parties.  Apart  from  any  such  contract,  express  or  implied,  or 
usage  of  trade  to  the  contrary,  the  place  of  delivery  is  the  seller's 
place  of  business  if  he  have  one,  and  if  not  his  residence,  but 
in  case  of  a  contract  to  sell  or  a  sale  of  specific  goods,  which  to 
the  knowledge  of  the  parties  when  the  contract  or  the  sale  was 
made  were  in  some  other  place,  then  that  place  is  the  place  of 
delivery. 

(2)  Where  by  a  contract  to  sell  or  a  sale  the  seller  is  bound 
to  send  the  goods  to  the  buyer,  but  no  time  for  sending  them  is 
fixed,  the  seller  is  bound  to  send  them  within  a  reasonable  time. 

(3)  Where  the  goods  at  the  time  of  sale  are  in  the  possession 
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of  a  third  person,  the  seller  has  not  fulfilled  his  obligation  to 
deliver  to  the  buyer  unless  and  until  such  third  person  acknowl- 
edges to  the  buyer  that  he  holds  the  goods  on  the  buyer's  behalf ; 
but  as  against  all  others  than  the  seller  the  buyer  shall  be  re- 
garded as  having  received  delivery  from  the  time  when  such 
third  person  first  has  notice  of  the  sale.  Nothing  in  this  section, 
however,  shall  affect  the  operation  of  the  issue  or  transfer  of 
any  document  of  title  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be  treated  as  ineffec- 
tual unless  made  at  a  reasonable  hour.  What  is  a  reasonable 
hour  is  a  question  of  fact. 

(5)  Unless  otherwise  agreed,  the  expenses  of  and  incidental 
to  putting  the  goods  into  a  deliverable  state  must  be  borne  by 
the  seller. 

Section  44.  (Delivery  of  Wrong  Quantity.)  (i)  Where  the 
seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he 
contracted  to  sell,  the  buyer  may  reject  them,  but  if  the  buyer 
accepts  or  retains  the  goods  so  delivered,  knowing  that  the 
seller  is  not  going  to  perform  the  contract  in  full,  he  must  pay 
for  them  at  the  contract  rate.  If,  however,  the  buyer  has  used 
or  disposed  of  the  goods  delivered  before  he  knows  that  the 
seller  is  going  to  perform  his  contract  in  full,  the  buyer  shall 
not  be  liable  for  more  than  the  fair  value  to  him  of  the  goods 
so   received. 

(2)  Where  the   seller  delivers  to  the  buyer  a  quantity  of 
goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept^ 
the  goods  included  in  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.     If  the  buyer  accepts  the  whole  of  the 
goods  so  delivered  he  must  pay  for  them  at  the  contract  rate. 

(3)  Where  the  seller  delivers  to  the  buyer  the  goods  he  con- 
tracted to  sell  mixed  with  goods  of  a  different  description  not 
included  in  the  contract,  the  buyer  may  accept  the  goods  which  are 
in  accordance  with  the  contract  and  reject  the  rest,  or  he  may 
reject  the  whole. 

(4)  The  provisions  of  this  section  are  subject  to  any  usage 
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of  trade,  special  agreement,  or  course  of  dealing  between  the 
parties. 

Section  45.  (Delivery  in  Installments.)  (i)  Unless  other- 
wise agreed,  the  buyer  of  the  goods  is  not  bound  to  accept  de- 
livery thereof  by  installments. 

(2)  Where  there  is  a  contract  to  sell  goods  to  be  delivered 
by  stated  installments,  which  are  to  be  separately  paid  for,  and 
the  seller  makes  defective  deliveries  in  respect  of  one  or  more 
installments,  or  the  buyer  neglects  or  refuses  to  take  delivery 
of  or  pay  for  one  or  more  installments,  it  depends  in  each  case 
on  the  terms  of  the  contract  and  the  circumstances  of  the  case 
whether  the  breach  of  contract  is  so  material  as  to  justify  the 
injured  party  in  refusing  to  proceed  further  and  suing  for  dam- 
ages for  breach  of  the  entire  contract,  or  whether  the  breach 
is  severable,  giving  rise  to  a  claim  for  compensation,  but  not  to 
a  right  to  treat  the  whole  contract  as  broken. 

Section  46.  (Delivery  to  a  Carrier  on  Behalf  of  the  Buyer.) 
(i)  Where,  in  pursuance  of  a  contract  to  sell  or  a  sale,  the 
seller  is  authorized  or  required  to  send  the  goods  to  the  buyer, 
delivery  of  the  goods  to  a  carrier,  whether  named  by  the  buyer 
or  not,  for  the  purpose  of  transmission  to  the  buyer  is  deemed 
to  be  a  delivery  of  the  goods  to  the  buyer,  except  in  cases  pro- 
vided for  in  section  19,  Rule  5,  or  unless  a  contrary  intent  ap- 
pears. 

(2)  Unless  otherwise  authorized  by  the  buyer,  the  seller 
must  make  such  contract  with  the  carrier  on  behalf  of  the  buyer 
as  may  be  reasonable,  having  regard  to  the  nature  of  the  goods 
and  the  other  circumstances  of  the  case.  If  the  seller  omit  so 
to  do,  and  the  goods  are  lost  or  damaged  in  course  of  transit,  the 
buyer  may  decline  to  treat  the  delivery  to  the  carrier  as  a  delivery 
to  himself,  or  may  hold  the  seller  responsible  in  damages. 

(3)  Unless  otherwise  agreed,  where  goods  are  sent  by  the 
seller  to  the  buyer  under  circumstances  in  which  the  seller 
knows  or  ought  to  know  that  it  is  usual  to  insure,  the  seller 
must  give  such  notice  to  the  buyer  as  may  enable  him  to  insure 
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them  during  their  transit,  and,  if  the  seller  fails  to  do  so,  the 
goods  shall  be  deemed  to  be  at  his  risk  during  such  transit. 

Section  47.  (Right  to  Examine  the  Goods.)  (i)  Where 
goods  are  delivered  to  the  buyer,  which  he  has  not  previously 
examined,  he  is  not  deemed  to  accept  them  unless  and  until  he 
has  had  a  reasonable  opportunity  of  examining  them  for  the 
purpose  of  ascertaining  whether  they  are  in  conformity  with  the 
contract. 

(2)  Unless  otherwise  agreed,  when  the  seller  tenders  de- 
livery of  goods  to  the  buyer,  he  is  bound,  on  request,  to  afford 
the  buyer  a  reasonable  opportunity  of  examining  the  goods  for 
the  purpose  of  ascertaining  whether  they  are  in  conformity  with 
the  contract. 

(3)  Where  goods  are  delivered  to  a  carrier  by  the  seller, 
in  accordance  with  an  order  from  or  agreement  with  the  buyer, 
upon  the  terms  that  the  goods  shall  not  be  delivered  by  the 
carrier  to  the  buyer  until  he  has  paid  the  price,  whether  such 
terms  are  indicated  by  marking  the  goods  with  the  words  "col- 
lect on  delivery,"  or  otherwise,  the  buyer  is  not  entitled  to 
examine  the  goods  before  payment  of  the  price  in  the  absence 
of  agreement  permitting  such  examination. 

Section  48.  (What  Constitutes  Acceptance.)  The  buyer  is 
deemed  to  have  accepted  the  goods  when  he  intimates  to  the 
seller  that  he  has  accepted  them,  or  when  the  goods  have  been 
delivered  to  him,  and  he  does  any  act  in  relation  to  them  which 
is  inconsistent  with  the  ownership  of  the  seller,  or  when,  after 
the  lapse  of  a  reasonable  time,  he  retains  the  goods  intimating 
to  the  seller  that  he  has  rejected  them. 

Section  49.  (Acceptance  Does  Not  Bar  Action  for  Damages.) 
In  the  absence  of  express  or  implied  agreement  of  the  parties, 
acceptance  of  the  goods  by  the  buyer  shall  not  discharge  the 
seller  from  liability  in  damages  or  other  legal  remedy  for  breach 
of  any  promise  or  warranty  in  the  contract  to  sell  or  the  sale. 
But,  if,  after  acceptance  of  the  goods,  the  buyer  fail  to  give 
notice  to  the  seller  of  the  breach  of  any  promise  or  warranty 
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within  a  reasonable  time  after  the  buyer  knows,  or  ought  to 
know  of  such  breach,  the  seller  shall  not  be  liable  therefor. 

Section  50.  (Buyer  Is  Not  Bound  to  Return  Goods  Wrongly 
Delivered.)  Unless  otherwise  agreed,  when  goods  are  delivered 
to  the  buyer,  and  he  refuses  to  accept  them,  having  the  right 
so  to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is 
sufficient  if  he  notifies  the  seller  that  he  refuses  to  accept  them. 

Section  51.  (Buyer's  Liability  for  Failing  to  Accept  Delivery.) 
When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and 
requests  the  buyer  to  take  delivery,  and  the  buyer  does  not 
within  a  reasonable  time  after  such  request  take  delivery  of 
the  goods,  he  is  liable  to  the  seller  for  any  loss  occasioned  by 
his  neglect  or  refusal  to  take  delivery,  and  also  for  a  reasonable 
charge  for  the  care  and  custody  of  the  goods.  If  the  neglect 
or  refusal  of  the  buyer  to  take  delivery  amounts  to  a  repudiation 
or  breach  of  the  entire  contract,  the  seller  shall  have  the  rights 
against  the  goods  and  on  the  contract  hereinafter  provided  in 
favor  of  the  seller  when  the  buyer  is  in  default. 


PART  lY, 

Rights  of  Unpaid  Seller  Against  the  Goods. 

Section  52.  (Definition  of  Unpaid  Seller.)  (i)  The  seller 
of  goods  is  deemed  to  be  an  unpaid  seller  within  the  meaning 
of  the  act — 

(a)  When  the  whole  of  the  price  has  not  been  paid  or  ten- 
dered. 

(b)  When  a  bill  of  exchange  or  other  negotiable  instrument 
has  been  received  as  conditional  payment,  and  the  condition  on 
which  it  was  received  has  been  broken  by  reason  of  the  dis- 
honor of  the  instrument,  the  insolvency  of  the  buyer,  or  other- 
wise. 

(2)  In  this  part  of  this  act  the  term  "seller"  includes  an 
agent  of  the  seller  to  whom  the  bill  of  lading  has  been  indorsed, 
or  a  consigner  or  agent  who  has  himself  paid,  or  is  directly 
responsible  for,  the  price,  or  any  other  person  who  is  in  the 
position  of  a  seller. 

Section  53.  (Remedies  of  an  Unpaid  Seller.)  (i)  Subject 
to  the  provisions  of  this  act,  notwithstanding  that  the  property 
in  the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller 
of  the  goods,  as  such,  has — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stop- 
ping the  goods  in  transitu  after  he  has  parted  with  the  possession 
of  them; 

(c)  A  right  of  resale  as  limited  by  this  act; 

(d)  A  right  to  rescind  the  sale  as  limited  by  this  act. 
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(2)  Where  the  property  in  goods  has  not  passed  to  the  buyer, 
the  unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right 
of  withholding  delivery  similar  to  and  coextensive  with  his 
rights  of  lien  and  stoppage  "in  transitu"  where  the  property  has 
passed  to  the  buyer. 

Unpaid  Seller's  Lien. 

Section  54.  (When  Right  of  Lien  May  Be  Exercised.)  (i) 
Subject  to  the  provisions  of  this  act,  the  unpaid  seller  of  goods 
who  is  in  possession  of  them  is  entitled  to  retain  possession  of 
them  until  payment  or  tender  of  the  price  in  the  following  cases, 
namely : 

(a)  Where  the  goods  have  been  sold  without  any  stipulation 
as  to  credit; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the  term 
of  credit  has  expired; 

(c)  Where  the  buyer  becomes  insolvent. 

(2)  The  seller  may  exercise  his  right  of  lien  notwithstand- 
ing that  he  is  in  possession  of  the  goods  as  agent  or  bailee  for 
the  buyer. 

Section  55.  (Lien  After  Part  Delivery.)  Where  an  unpaid 
seller  has  made  part  delivery  of  the  goods,  he  may  exercise  his 
right  of  lien  on  the  remainder,  unless  such  part  delivery  has 
been  made  under  such  circumstances  as  to  show  an  intent  to 
waive  the  lien  or  right  of  retention. 

Section  56.  (When  Lien  Is  Lost.)  (i)  The  unpaid  seller 
of  goods  loses  his  Hen  thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
for  the  purpose  of  transmission  to  the  buyer  without  reserving 
the  property  in  the  goods  or  the  right  to  the  possession  thereof ; 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  possession 
of  the  goods; 

(c)  By  waiver  thereof. 

(2)     The  unpaid  seller  of  goods,  having  a  lien  thereon,  does 
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not  lose  his  lien  by  reason  only  that  he  has  obtained  judgment 
or  decree  for  the  price  of  the  goods. 

Stoppage  in  Transitu. 

Section  57.    (Seller  May  Stop  Goods  on  Buyer's  Insolvency.) 

Subject  to  the  provisions  of  this  act,  when  the  buyer  of  goods 
is  or  becomes  insolvent,  the  unpaid  seller  who  has  parted  with 
the  possession  of  the  goods  has  the  right  of  stopping  them  in 
transitu,  that  is  to  say,  he  may  resume  possession  of  the  goods 
at  any  time  while  they  are  in  transit,  and  he  will  then  become 
entitled  to  the  same  rights  in  regard  to  the  goods  as  he  would 
have  had  if  he  had  never  parted  with  the  possession. 

Section  58.  (When  Goods  Are  in  Transit.)  (i)  Goods  are 
in  transit  within  the  meaning  of  section  57 — 

(a)  From  the  time  when  they  are  delivered  to  a  carrier  by 
land  or  water,  or  other  bailee  for  the  purpose  of  transmission 
to  the  buyer,  until  the  buyer,  or  his  agent  in  that  behalf,  takes 
delivery  of  them  from  such  carrier  or  other  bailee; 

(b)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier 
or  other  bailee  continues  in  possession  of  them,  even  if  the 
seller  has  refused  to  receive  them  back. 

(2)  Goods  are  no  longer  in  transit  within  the  meaning  of 
section  57 — 

(a)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  delivery 
of  the  goods  before  their  arrival  at  the  appointed  destination; 

(b)  If,  after  the  arrival  of  the  goods  at  the  appointed  destina- 
tion, the  carrier  or  other  bailee  acknowledges  to  the  buyer  or 
his  agent  that  he  holds  the  goods  on  his  behalf  and  continues  in 
possession  of  them  as  bailee  for  the  buyer  or  his  agent;  and  it 
is  immaterial  that  a  further  destination  for  the  goods  may  have 
been  indicated  by  the  buyer; 

(c)  If  the  carrier  or  other  bailee  wrongfully  refuses  to  de- 
liver the  goods  to  the  buyer  or  his  agent  in  that  behalf. 

(3)  If  the  goods  are  delivered  to  a  ship  chartered  by  the 
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buyer,  it  is  a  question  depending  on  the  circumstances  of  the 
particular  case,  whether  they  are  in  the  possession  of  the  master 
as  a  carrier  or  as  agent  of  the  buyer. 

(4)  If  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 
stopped  in  transitu,  unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  show  an  agreement  with  the 
buyer  to  give  up  possession  of  the  whole  of  the  goods. 

Section  59.  (Ways  of  Exercising  the  Right  to  Stop.)  (i) 
The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu 
either  by  obtaining  actual  possession  of  the  goods  or  by  giving 
notice  of  his  claim  to  the  carrier  or  other  bailee  in  whose  pos- 
session the  goods  are.  Such  notice  may  be  given  either  to  the 
person  in  actual  possession  of  the  goods  or  to  his  principal.  In 
the  latter  case  the  notice  to  be  effectual,  must  be  given  at  such 
time  and  under  such  circumstances  that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may  prevent  a  delivery  to  the 
buyer. 

(2)  When  notice  of  stoppage  in  transitu  is  given  by  the 
seller  to  the  carrier,  or  other  bailee  in  possession  of  the  goods, 
he  must  redeliver  the  goods  to,  or  according  to  the  directions 
of,  the  seller.  The  expenses  of  such  redelivery  must  be  borne 
by  the  seller.  If,  however,  a  negotiable  document  of  title  rep- 
resenting the  goods  has  been  issued  by  the  carrier  or  other 
bailee,  he  shall  not  be  obliged  to  deliver  or  be  justified  in  deliver- 
ing the  goods  to  the  seller  unless  such  document  is  first  surren- 
dered for  cancellation. 

Resale  by  the  Seller. 

Section  60.  (When  and  How  Resale  May  Be  Made.)  (1) 
Where  the  goods  are  of  a  perishable  nature,  or  where  the  seller 
expressly  reserves  the  right  of  resale  in  case  the  buyer  should 
make  default,  or  where  the  buyer  has  been  in  default  in  the  pay- 
ment of  the  price  an  unreasonable  time,  an  unpaid  seller  having 
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a  right  of  lien  or  having  stopped  the  goods  in  transitu  may  resell 
the  goods.  He  shall  not  thereafter  be  liable  to  the  original  buyer 
upon  the  contract  to  sell  or  the  sale  or  for  any  profit  made 
by  such  resale,  but  may  recover  from  the  buyer  damages  for 
any  loss  occasioned  by  the  breach  of  the  contract  or  the  sale. 

(2)  Where  a  resale  is  made,  as  authorized  in  this  section, 
the  buyer  acquires  a  good  title  as  against  the  original  buyer. 

(3)  It  is  not  essential  to  the  validity  of  a  resale  that  notice 
of  an  intention  to  'resell  the  goods  be  given  by  the  seller  to  the 
original  buyer.  But  where  the  right  to  resell  is  not  based  on 
the  perishable  nature  of  the  goods  or  upon  an  express  provision 
of  the  contract  or  the  sale,  the  giving  or  failure  to  give  such 
notice  shall  be  relevant  in  any  issue  involving  the  question 
whether  the  buyer  had  been  in  default  an  unreasonable  time 
before  the  resale  was  made. 

(4)  It  is  not  essential  to  the  validity  of  a  resale  that  notice 
of  the  time  and  place  of  such  resale  should  be  given  by  the 
seller  to  the  original  buyer. 

(5)  The  seller  is  bound  to  exercise  reasonable  care  and  judg- 
ment in  making  a  resale,  and  subject  to  this  requirement  may 
make  a  resale  either  by  public  or  private  sale. 

RESaSSION    BY    THE    SELLER. 

Section  61.  (When  and  How  the  Seller  May  Rescind  the 
Sale.)  (i)  An  unpaid  seller  having  a  right  of  lien  or  having 
stopped  the  goods  in  transitu,  may  rescind  the  transfer  of  title 
and  resume  the  property  in  the  goods,  where  he  expressly  re- 
served the  right  to  do  so  in  case  the  buyer  should  make  default, 
or  where  the  buyer  has  been  in  default  in  the  pajrment  of  the 
price  an  unreasonable  time.  The  seller  shall  not  thereafter  be 
liable  to  the  buyer  upon  the  contract  to  sell  or  the  sale,  but 
may  recover  from  the  buyer  damages  for  any  loss  occasioned 
by  the  breach  of  the  contract  or  the  sale. 

(2)     The  transfer  of  title  shall  not  be   held  to  have  been 
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rescinded  by  an  unpaid  seller  until  he  has  manifested  by  notice 
to  the  buyer  or  by  some  other  overt  act  an  intention  to  rescind. 
It  is  not  necessary  that  such  overt  act  should  be  communicated 
to  the  buyer,  but  the  giving  or  failing  to  give  notice  to  the  buyer 
of  the  intention  to  rescind  shall  be  relevant  in  any  issue  involv- 
ing the  question  whether  the  buyer  has  been  in  default  an  un- 
reasonable time  before  the  right  of  rescission  was  asserted. 

Section  62.  (Effect  of  Sale  of  Goods  Subject  to  Lien  or 
Stoppage  in  Transitu.)  Subject  to  the  provisions  of  this  act, 
the  unpaid  seller's  right  of  lien  or  stoppage  in  transitu  is  not 
affected  by  any  sale,  or  other  disposition  of  the  goods  which 
the  buyer  may  have  made,  unless  the  seller  has  assented  thereto. 

If,  however,  a  negotiable  document  of  title  has  been  issued 
for  goods,  no  seller's  lien  or  right  of  stoppage  in  transitu  shall 
defeat  the  right  of  any  purchaser  for  value  in  good  faith  to 
whom  such  document  has  been  negotiated,  whether  such  negotia- 
tion be  prior  or  subsequent  to  the  notification  to  the.  carrier  or 
other  bailee  who  issued  such  document,  of  the  seller's  claim  to  a 
lien  or  right  of  stoppage  in  transitu? 


PART  V. 

Actions  for  Breach  of  the  Contract. 

Remedies  of  the  Seller. 

Section  63.  (Action  for  the  Price.)  (i)  Where,  under  a 
contract  to  sell  or  a  sale,  the  property  of  the  goods  has  passed 
to  the  buyer,  and  the  buyer  neglects  or  refuses  to  pay  for  the 
goods  according  to  the  terms  of  the  contract  or  the  sale,  the 
seller  may  maintain  an  action  against  him  for  the  price  of  the 
goods. 

(2)  Where,  under  a  contract  to  sell  or  a  sale,  the  price  is 
payable  on  a  day  certain,  irrespective  of  delivery  or  of  transfer 
of  title  and  the  buyer  wrongfully  neglects  or  refuses  to  pay 
such  price,  the  seller  may  maintain  an  action  for  the  price,  al- 
though the  property  in  the  goods  has  not  passed,  and  the  goods 
have  not  been  appropriated  to  the  contract  But  it  shall  be  a 
defense  to  such  an  action  that  the  seller  at  any  time  before  judg- 
ment in  such  action  has  manifested  an  inability  to  perform  the 
contract  or  the  sale  on  his  part  or  an  intention  not  to  perform  it. 

(3)  Although  the  property  in  the  goods  has  not  passed,  if 
they  cannot  readily  be  resold  for  a  reasonable  price,  and  if  the 
provisions  of  section  64  (4)  are  not  applicable,  the  seller  may 
offer  to  deliver  the  goods  to  the  buyer,  and,  if  the  buyer  refuses 
to  receive  them,  may  notify  the  buyer  that  the  goods  are  there- 
after held  by  the  seller  as  bailee  for  the  buyer.  Thereafter  the 
seller  may  treat  the  goods  as  the  buyer's  and  may  maintain  an 
action  for  the  price. 

Section  64.  (Action  for  Damages  for  Non- Acceptance  of  the 
Goods.)     (i)    Where  the  buyer  wrongfully  neglects  or  refuses 
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to  accept  and  pay  for  the  goods,  the  seller  may  maintain  an 
action  against  him  for  damages  for  non-acceptance. 

(2)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  buyer's  breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages  is,  in  the  absence  of  special 
circumstances,  showing  proximate  damage  of  a  greater  amount, 
the  difference  between  the  contract  price  and  the  market  or  cur- 
rent price  at  the  time  or  times  when  the  goods  ought  to  have 
been  accepted,  or,  if  no  time  was  fixed  for  acceptance,  then  at 
the  time  of  the  refusal  to  accept. 

(4)  If,  while  labor  or  expense  of  material  amount  are  neces- 
sary on  the  part  of  the  seller  to  enable  him  to  fulfill  his  obliga- 
tions under  the  contract  to  sell  or  the  sale,  the  buyer  repudiates 
the  contract  or  the  sale,  or  notifies  the  seller  to  proceed  no 
further  therewith,  the  buyer  shall  be  liable  to  the  seller  for  no 
greater  damages  than  the  seller  would  have  suffered  if  he  did 
nothing  towards  carrying  out  the  contract  or  the  sale  after  re- 
ceiving notice  of  the  buyer's  repudiation  or  countermand.  The 
profit  the  seller  would  have  made  if  the  contract  or  the  sale  had 
been  fully  performed  shall  be  considered  in  estimating  such 
damages. 

Section  65.  (When  Seller  May  Rescind  Contract  or  Sale.) 
Where  the  goods  have  not  been  delivered  to  the  buyer,  and 
the  buyer  has  repudiated  the  contract  to  sell  or  sale,  or  has 
manifested  his  inability  to  perform  his  obligations  thereunder, 
or  has  committed  a  material  breach  thereof,  the  seller  may 
totally  rescind  the  contract  or  the  sale  by  giving  notice  of  his 
election  so  to  do  to  the  buyer. 

Remedies  of  the  Buyer. 

Section  66.  (Action  for  Converting  or  Detaining  Goods.) 
Where  the  property  in  the  goods  has  passed  to  the  buyer  and 
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the  seller  wrongfully  neglects  or  refuses  to  deliver  the  goods, 
the  buyer  may  maintain  any  action  allowed  by  law  to  the  owner 
of  goods  of  similar  kind  when  wrongfully  converted  or  with- 
held. 

Section  67.  (Action  for  Failing  to  Deliver  Goods.)  (i) 
Where  the  property  in  the  goods  has  not  passed  to  the  buyer, 
and  the  seller  wrongfully  neglects  or  refuses  to  deliver  the 
goods,  the  buyer  may  maintain  an  action  against  the  seller  for 
damages  for  non-delivery. 

(2)  The  measure  of  damages  is  the  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events,  from  the  seller's 
breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages,  in  the  absence  of  special  cir- 
cumstances showing  proximate  damages  of  a  greater  amount,  is 
the  difference  between  the  contract  price  and  the  market  or 
current  price  of  the  goods  at  the  time  or  times  when  they  ought 
to  have  been  delivered,  or,  if  no  time  was  fixed,  then  at  the 
time  of  the  refusal  to  deliver. 

Section  68.  (Specific  Performance.)  Where  the  seller  has 
broken  a  contract  to  deliver  specific  or  ascertained  goods,  a  court 
having  the  powers  of  a  court  of  equity  may,  if  it  thinks  fit,  on 
the  application  of  the  buyer,  by  its  judgment  or  decree  direct 
that  the  contract  shall  be  performed  specifically,  without  giving 
the  seller  the  option  of  retaining  the  goods  on  payment  of  dam- 
ages. The  judgment  or  decree  may  be  unconditional,  or  upon 
such  terms  and  conditions  as  to  damages,  payment  of  the  price 
and  otherwise,  as  to  the  court  may  seem  just. 

Section  6g.  (Remedies  for  Breach  of  Warranty.)  (i)  Where 
there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may,  at 
his  election — 

(a)  Accept  or  keep  the  goods  and  set  up  against  the  seller, 
the  breach  of  warranty  by  way  of  recoupment  in  diminution  or 
extinction  of  the  price; 

(b)  Accept  or  keep  the  goods  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  warranty; 
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(c)  Refuse  to  accept  the  goods,  if  the  property  therein  has 
not  passed,  and  maintain  an  action  against  the  seller  for  dam- 
ages for  the  breach  of  warranty; 

(d)  Rescind  the  contract  to  sell  or  the  sale  and  refuse  to 
receive  the  goods,  or  if  the  goods  have  already  been  received, 
return  them  or  offer  to  return  them  to  the  seller  and  recover 
the  price  or  any  part  thereof  which  has  been  paid. 

(2)  When  the  buyer  has  claimed  and  been  granted  a  remedy 
in  any  one  of  these  ways,  no  other  remedy  can  thereafter  be 
granted. 

(3)  Where  the  goods  have  beon  delivered  to  the  buyer,  he 
cannot  rescind  the  sale  if  he  knew  of  the  breach  of  warranty 
when  he  accepted  the  goods,  or  if  he  fails  to  notify  the  seller 
within  a  reasonable  time  of  the  election  to  rescind,  or  if  he  fails 
to  return  or  to  offer  to  return  the  goods  to  the  seller  in  sub- 
stantially as  good  condition  as  they  were  in  at  the  time  the  prop- 
erty was  transferred  to  the  buyer.  But  if  deterioration  or  in- 
jury of  the  goods  is  due  to  the  breach  of  warranty,  such  deterio- 
ration or  injury  shall  not  prevent  the  buyer  from  returning  and 
offering  to  return  the  goods  to  the  seller  and  rescinding  the 
sale. 

(4)  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  the  buyer  shall  cease  to  be  liable  for  the  price  upon 
returning  or  offering  to  return  the  goods.  If  the  price  or  any 
part  thereof  has  already  been  paid,  the  seller  shall  be  liable  to 
repay  so  much  thereof  as  has  been  paid,  concurrently  with  the 
return  of  the  goods,  or  immediately  after  an  offer  to  return 
the  goods  in  exchange  for  repa3Tnent  of  the  price. 

(5)  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects 
to  do  so,  if  the  seller  refuses  to  accept  an  offer  of  the  buyer  to 
return  the  goods,  the  buyer  shall  thereafter  be  deemed  to  hold 
the  goods  as  bailee  for  the  seller,  but  subject  to  a  lien  to  secure 
the  repayment  of  any  portion  of  the  price  which  has  been  paid, 
and  with  the  remedies  for  the  enforcement  of  such  lien  allowed  to 
an  unpaid  seller  by  section  53. 
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(6)  The  measure  of  damages  for  breach  of  warranty  is  the 
loss  directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty. 

(7)  In  the  case  of  breach  of  warranty  of  quality,  such  loss, 
in  the  absence  of  special  circumstances  showing  proximate  dam- 
age of  a  greater  amount,  is  the  difference  between  the  value 
of  the  goods  at  the  time  of  delivery  to  the  buyer  and  the  value 
they  would  have  had  if  they  had  answered  to  the  warranty. 

Section  70.  (Interest  and  Special  Damages.)  Nothing  in  this 
act  shall  affect  the  right  of  the  buyer  or  the  seller  to  recover 
interest  or  special  damages  in  any  case  where  by  law  interest 
or  special  damages  may  be  recoverable,  or  to  recover  money 
paid  where  the  consideration  for  the  payment  of  it  has  failed. 


PART  VI. 

Interpretation. 

Section  71.  (Variation  of  Implied  Obligations.)  Where  any 
right,  duty  or  liability  would  arise  under  a  contract  to  sell  or  a 
sale  by  implication  of  law,  it  may  be  negatived  or  varied  by 
express  agreement  or  by  the  course  of  dealing  between  the  par- 
ties, or  by  custom,  if  the  custom  be  such  as  to  bind  both  parties 
to  the  contract  or  the  sale. 

Section  72.  (Rights  May  Be  Enforced  by  Action.)  Where 
any  right,  duty  or  liability  is  declared  by  this  act,  unless  other- 
wise by  this  act  provided,  it  may  be  enforced  by  action. 

Section  72-  (Rule  for  Cases  Not  Provided  for  by  this  Act.) 
In  any  case  not  provided  for  in  this  act,  the  rules  of  law  and 
equity,  including  the  law  merchant,  and  in  particular  the  rules 
relating  to  the  law  of  principal  and  agent  and  to  the  effect  of 
fraud,  misrepresentation,  duress  or  coercion,  mistake,  bank- 
ruptcy, or  other  invalidating  cause,  shall  continue  to  apply  to 
contracts  to  sell  and  to  sales  of  goods. 

Section  74.  (Interpretation  Shall  Give  Effect  to  Purpose  of 
Uniformity.)  This  act  shall  be  so  interpreted  and  construed, 
if  possible,  as  to  effectuate  its  general  purpose  to  make  uniform 
the  laws  of  those  states  which  enact  it. 

Section  75.  (Provisions  not  Applicable  to  Mortgages.)  The 
provisions  of  this  act  relating  to  contracts  to  sell  and  to  sales  do 
not  apply,  unless  so  stated,  to  any  transaction  in  the  form  of  a 
contract  to  sell  or  a  sale  which  is  intended  to  operate  by  way  of 
mortgage,  pledge,  charge,  or  other  security. 

Section  76.  (Definitions.)  (i)  In  this  act,  unless  the  con- 
text or  subject-matter  requires — 
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"Action"  includes  counterclaim,  set-oflf  and  suit  in  equity. 

"Buyer"  means  a  person  who  buys  or  agrees  to  buy  goods 
or  any  legal  successor  in  interest  of  such  person. 

"Defendant"  includes  a  plaintiff  against  whom  a  right  of  set-off 
or  counterclaim  is  asserted. 

"Delivery"  means  voluntary  transfer  of  possession  from  one 
person  to  another. 

"Divisible  contract  to  sell  or  sale"  means  a  contract  to  sell 
or  a  sale  in  which  by  its  terms  the  price  for  a  portion  or  portions 
of  the  goods  less  than  the  whole  is  fixed  or  ascertainable  by  com- 
putation. 

"Document  of  title  to  goods"  includes  any  bill  of  lading,  dock 
warrant,  warehouse  receipt  or  order  for  the  delivery  of  goods,  or 
any  other  document  used  in  the  ordinary  course  of  business  in 
the  sale  or  transfer  of  goods,  as  proof  of  the  possession  or  con- 
trol of  the  goods,  or  authorizing  or  purporting  to  authorize  the 
possessor  of  the  document  to  transfer  or  receive,  either  by  in- 
dorsement or  by  delivery,  goods  represented  by  such  document. 

"Fault"  means  wrongful  act  or  default. 

"Fungible  goods"  means  goods  of  which  any  unit  is  from  its 
nature  or  by  mercantile  usage  treated  as  the  equivalent  of  any 
other  unit. 

"Future  goods"  means  goods  to  be  manufactured  or  acquired 
by  the  seller  after  the  making  of  the  contract  of  sale. 

"Goods"  include  all  chattels  personal  other  than  things  in 
action  and  money.  The  term  includes  emblements,  industrial 
growing  crops,  and  things  attached  to  or  forming  part  of  the 
land  which  are  agreed  to  be  severed  before  sale  or  imder  the 
contract  of  sale. 

"Order"  in  sections  of  this  act  relating  to  documents  of  title 
means  an  order  by  indorsement  on  the  document. 

"Person"  includes  a  corporation  or  partnership  or  two  or  more 
persons  having  a  joint  or  common  interest. 

"Plaintiff"  includes  defendant  asserting  a  right  of  set-off  or 
counterclaim. 
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"Property"  means  the  general  property  in  goods,  and  not  merely 
a  special  property. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Purchases"  includes  taking  as  a  mortgage  or  as  a  pledgee. 

"Quality  of  Goods"  includes  their  state  or  condition. 

"Sale"  includes  a  bargain  and  sale  as  well  as  a  sale  and  de- 
livery. 

"Seller"  means  a  person  who  sells  or  agrees  to  sell  goods, 
or  any  legal  successor  in  interest  of  such  person. 

"Specific  Goods"  means  goods  identified  and  agreed  upon  at 
the  time  a  contract  to  sell  or  a  sale  is  made, 

"Value"  is  any  consideration  sufficient  to  support  a  simple  con- 
tract. An  antecedent  or  pre-existing  claim,  whether  for  money 
or  not,  constitutes  value  where  goods  or  documents  of  titles 
are  taken  either  in  satisfaction  thereof  or  as  security  therefor. 

(2)  A  thing  is  done  "in  good  faith"  within  the  meaning  of 
this  act  when  it  is  in  act  done  honestly,  whether  it  be  done 
negligently  or  not. 

(3)  A  person  is  insolvent  within  the  meaning  of  this  act  who 
either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of 
business  or  cannot  pay  his  debts  as  they  become  due,  whether 
he  has  committed  .an  act  of  bankruptcy  or  not,  and  whether  he 
is  solvent  within  the  meaning  of  the  federal  bankruptcy  law  or 
not. 

(4)  Goods  are  in  a  "deliverable  state"  within  the  meaning 
of  this  act  when  they  are  in  such  a  state  that  the  buyer  would, 
under  the  contract,  be  bound  to  take  delivery  of  them. 

Section  ^^.  (Inconsistent  Legislation  Repealed.)  All  acts 
or  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed. 

Section  78.     (Time  When  the  Act  Takes  Effect.)     This  act 

shall  take  effect  on  the day  of ,  one  thousand  nine 

hundred  and . 

Section  79.  (Name  of  Act.)  This  act  may  be  cited  as  the 
Sales  Act. 
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APPENDIX  B. 
UNIFORM  BILLS  OF  LADING  ACT. 

Sees. 

i-io.  Issue  of  bills  of  lading. 
11-27.  Obligations   and    rights   of   carriers   upon   their   bills   of 

lading. 
28-43.  Negotiation  and  transfer  of  bills. 
44-50.  Criminal  offenses. 
51-56.  Interpretation. 

Section  i.  Bills  of  lading  issued  by  any  common  carrier  shall 
be  governed  by  this  Act. 

Sec.  2.  Every  bill  must  embody  within  its  written  or  printed 
terms : 

(a)  The  date  of  its  issue, 

(b)  The  name  of  the  person  from  whom  the  goods  have  been 
received, 

(c)  The  place  where  the  goods  have  been  received. 

(d)  The  place  to  which  the  goods  are  to  be  transported, 

(e)  A  statement  whether  the  goods  received  will  be  delivered 
to  a  specified  person,  or  to  the  order  of  a  specified  person, 

(f)  A  description  of  the  goods  or  of  the  packages  contain- 
ing them  which  may,  however,  be  in  such  general  terms  as  are 
referred  to  in  section  23,  and 

(g)  The  signature  of  the  carrier. 

A  negotiable  bill  shall  have  the  words  "order  of"  printed  there- 
on immediately  before  the  name  of  the  person  upon  whose  order 
the  goods  received  are  deliverable. 

169 


I70  Appendix. 

A  carrier  shall  be  liable  to  any  person  injured  thereby  for 
the  damage  caused  by  the  omission  from  a  negotiable  bill  of  any 
of  the  provisions  required  in  this  section. 

Sec.  3.  A  carrier  may  insert  in  a  bill,  issued  by  him,  any  other 
terms  and  conditions,  provided  that  such  terms  and  conditions 
shall  not — 

(a)  Be  contrary  to  law  or  public  policy,  or 

(b)  In  any  wise  impair  his  obligation  to  exercise  at  least 
that  degree  of  care  in  the  transportation  and  safe-keeping  of  the 
goods  entrusted  to  him  which  a  reasonably  careful  man  would 
exercise  in  regard  to  similar  goods  of  his  own. 

Sec.  4.  A  bill  in  which  it  is  stated  that  the  goods  are  con- 
signed oc  destined  to  a  specified  person,  is  a  non-negotiable  or 
straight  bill. 

Sec.  5.  A  bill  in  which  it  is  stated  that  the  goods  are  con- 
signed or  destined  to  the  order  of  any  person  named  in  such 
bill,  is  a  negotiable  or  order  bill. 

Any  provision  in  such  a  bill  that  it  is  non-negotiable  shall 
not  affect  its  negotiability  within  the  meaning  of  this  Act. 

Sec.  6.  Negotiable  bills  issued  in  this  State  for  the  transpor- 
tation of  goods  to  any  place  in  the  United  States  on  the  con- 
tinent of  North  America,  except  Alaska,  shall  not  be  issued  in 
parts  or  sets. 

If  so  issued  the  carrier  issuing  them  shall  be  liable  for  failure 
to  deliver  the  goods  described  therein  to  any  one  who  purchases 
a  part  for  value  in  good  faith,  even  though  the  purchase  be  after 
the  delivery  of  the  goods  by  the  carrier  to  a  holder  of  one  of 
the  other  parts. 

Sec.  7,  When  more  than  one  negotiable  bill  is  issued  in  this 
State  for  the  same  goods  to  be  transported  to  any  place  in  the 
United  States  on  the  continent  of  North  America,  except 
Alaska,  the  word  "duplicate"  or  some  other  word  or  words  in- 
dicating that  the  document  is  not  an  original  bill  shall  be 
placed  plainly  upon  the  face  of  every  such  bill,  except  the  one 
first  isjued,    A  carrier  shall  be  liable  for  the  damage  caused  by 
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his  failure  so  to  do  to  any  one  who  has  purchased  the  bill  for 
value  in  good  faith  as  an  original,  even  though  the  purchase  be 
after  the  delivery  of  the  goods  by  the  carrier  to  the  holder  of 
the  original  bill. 

Sec.  8.  A  non-negotiable  bill  shall  have  placed  plainly  upon  its 
face  by  the  carrier  issuing  it  "non-negotiable"  or  "not  nego- 
tiable." 

This  section  shall  not  apply,  however,  to  memoranda  or 
acknowledgments  of  an  informal  character. 

Sec.  9.  The  insertion  in  a  negotiable  bill  of  the  name  of  the 
person  to  be  notified  of  the  arrival  of  the  goods  shall  not  limit 
the  negotiability  of  the  bill,  or  constitute  notice  to  a  purchaser 
thereof  of  any  rights  or  equities  of  such  person  in  the  goods. 

Sec.  10.  Except  as  otherwise  provided  in  this  Act,  where  a 
consignor  receives  a  bill  and  makes  no  objection  as  hereinafter 
provided  to  its  terms  or  conditions,  neither  the  consignor  or 
any  person  who  accepts  delivery  of  the  goods,  or  any  person 
who  seeks  to  enforce  any  provision  of  the  bill,  shall  be  allowed 
to  deny  that  he  is  bound  by  such  terms  and  conditions,  so  far 
as  they  are  not  contrary  to  law  or  public  policy. 

Sec.  II.  A  carrier,  in  the  absence  of  some  lawful  excuse,  is 
bound  to  deliver  goods  upon  the  demand  made  either  by  the 
consignee  named  in  the  bill  for  the  goods,  or  if  the  bill  is  ne- 
gotiable, by  the  holder  thereof,  if  such  demand  is  accompanied 
by- 

(a)  An  offer  in  good  faith  to  satisfy  the  carrier's  lawful  lien 
upon  the  goods, 

(b)  An  offer  in  good  faith  to  surrender,  properly  indorsed, 
the  bill  which  was  issued  for  the  goods,  if  the  bill  is  negotiable 
and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods  are 
delivered,  an  acknowledgment  that  they  have  been  delivered,  if 
such  signature  is  requested  by  the  carrier. 

In  case  the  carrier  refuses  or  fails  to  deliver  the  goods  in 
compliance  with  a  demand  by  the  consignee  or  holder  so  ac- 
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companied,  the  burden  shall  be  upon  the  carrier  to  establish  the 
existence  of  a  lawful  excuse  for  such  refusal  or  failure. 

Sec.  12.  A  carrier  is  justified,  subject  to  the  provisions  of 
the  three  following  sections,  in  delivering  goods  to  one  who  is — 

(a)  A  person  lawfully  entitled  to  the  possession  of  the 
goods,  or 

(b)  The  consignee  named  in  a  non-negotiable  bill  for  the 
goods,  or 

(c)  A  person  in  possession  of  a  negotiable  bill  for  the  goods 
by  the  terms  of  which  the  goods  are  deliverable  to  his  order,  or 
which  has  been  endorsed  to  him  or  in  blank  by  the  consignee 
or  by  the  mediate  or  immediate  indorsee  of  the  consignee. 

Sec.  13.  Where  a  carrier  delivers  goods  to  one  who  is  not 
lawfully  entitled  to  the  possession  of  them,  the  carrier  shall 
be  liable  to  any  one  having  a  right  of  property  or  possession  in 
the  goods  if  he  delivered  the  goods  otherwise  than  as  authorized 
by  subdivisions  (b)  and  (c)  of  the  preceding  section;  and, 
though  he  delivered  the  goods  as  authorized  by  either  of  said 
subdivisions,  he  shall  be  so  liable  if  prior  to  such  delivery  he — 

(a)  Had  been  requested,  by  or  on  behalf  of  a  person  having 
a  right  of  property  or  possession  in  the  goods,  not  to  make  such 
delivery,  or 

(b)  Had  information  at  the  time  of  the  delivery  that  it  was 
to  a  person  not  lawfully  entitled  to  the  possession  of  the  goods. 

A  request  or  information  to  be  effective  within  the  meaning 
of  this  section  must  be  given  to  an  officer  or  agent  of  the  carrier, 
the  actual  or  apparent  scope  of  whose  duties  includes  action  upon 
such  a  request  or  information,  and  must  be  given  in  time  to 
enable  the  officer  or  agent  to  whom  it  is  given,  acting  with  rea- 
•  sonable  diligence,  to  stop  delivery  of  the  goods. 

Sec.  14.  Except  as  provided  in  section  27,  and  except  when 
compelled  by  legal  process,  if  a  carrier  delivers  goods  for  which 
a  negotiable  bill  had  been  issued,  the  negotiation  of  which  would 
transfer  the  right  to  the  possession  of  the  goods,  and  fails  to 
take   up   and   cancel  the   bill,   such   carrier   shall   be   liable   for 
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failure  to  deliver  the  goods  to  any  one  who  for  value  and  in 
good  faith  purchases  such  bill,  whether  such  purchaser  ac- 
quired title  to  the  bill  before  or  after  the  delivery  of  the  goods 
by  the  carrier,  and  notwithstanding  delivery  was  made  to  the 
person  entitled  thereto. 

Sec.  15.  Except  as  provided  in  section  27,  and  except  when 
compelled  by  legal  process,  if  a  carrier  delivers  part  of  the  goods 
for  which  a  negotiable  bill  had  been  issued  and  fails  either — 

(a)  To  take  up  and  cancel  the  bill,  or 

(b)  To  place  plainly  upon  it  a  statement  that  a  portion  of  the 
goods  has  been  delivered,  with  a  description,  which  may  be  in 
general  terms,  either  of  the  goods  or  packages  that  have  been 
so  delivered  or  of  the  goods  or  packages  which  still  remain  in 
the  carrier's  possession,  he  shall  be  liable  for  failure  to  de- 
liver all  the  goods  specified  in  the  bill,  to  any  one  who  for 
value  and  in  good  faith  purchases  it,  whether  such  purchaser 
acquired  title  to  it  before  or  after  the  delivery  of  any  portion  of 
the  goods  by  the  carrier,  and  notwithstanding  such  delivery  was 
made  to  the  person  entitled  thereto. 

Sec.  16.  Any  alteration,  addition  or  erasure  in  a  bill  after  its 
issue  without  authority  from  the  carrier  issuing  the  same,  either 
in  writing  or  noted  on  the  bill,  shall  be  void,  whatever  be  the 
nature  and  purpose  of  the  change,  and  the  bill  shall  be  enforce- 
able according  to  its  original  tenor. 

Sec.  17.  Where  a  negotiable  bill  has  been  lost  or  destroyed,  a 
court  of  competent  jurisdiction  may  order  the  delivery  of  the 
goods  upon  satisfactory  proof  of  such  loss  or  destruction  and 
upon  the  giving  of  a  bond  with  sufficient  surety  to  be  approved 
by  the  court  to  protect  the  carrier  or  any  person  injured  by 
such  delivery  from  any  liability  or  loss,  incurred  by  reason  of  the 
original  bill  remaining  outstanding.  The  court  may  also  in  its 
discretion  order  the  payment  of  the  carrier's  reasonable  costs 
and  counsel  fees. 

The  delivery  of  the  goods  under  an  order  of  the  court  as 
provided  in  this  section,  shall  not  relieve  the  carrier  from  Ua- 
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bility  to  a  person  to  whom  the  negotiable  bill  has  been  or  shall 
be  negotiated  for  value  without  notice  of  the  proceedings  or  of 
the  delivery  of  the  goods. 

Sec.  i8.  A  bill  upon  the  face  of  which  the  word  "duplicate" 
or  some  other  word  or  words  indicating  that  the  document  is 
not  an  original  bill  is  placed  plainly  shall  impose  upon  the 
carrier  issuing  the  same  the  liability  of  one  who  represents  and 
warrants  that  such  bill  is  an  accurate  copy  of  an  original  bill 
properly  issued,  but  no  other  liability. 

Sec.  19.  No  title  to  goods  or  right  to  their  possession,  asserted 
by  a  carrier  for  his  own  benefit,  shall  excuse  him  from  liability 
for  refusing  to  deliver  the  goods  according  to  the  terms  of  a 
bill  issued  for  them,  unless  such  title  or  right  is  derived  di- 
rectly or  indirectly  from  a  transfer  made  by  the  consignor  or 
consignee  after  the  shipment,  or  from  the  carrier's  lien. 

Sec.  20.  If  more  than  one  person  claims  the  title  or  posses- 
sion of  goods,  the  carrier  may  require  all  known  claimants  to 
interplead,  either  as  a  defense  to  an  action  brought  against  him 
for  non-delivery  of  the  goods,  or  as  an  original  suit,  whichever 
is  appropriate. 

Sec.  21.  If  some  one  other  than  the  consignee  or  person  in 
possession  of  the  bill,  has  a  claim  to  the  title  or  possession 
of  the  goods,  and  the  carrier  has  information  of  such  claim, 
the  carrier  shall  be  excused  from  liability  for  refusing  to  de- 
liver the  goods  either  to  the  consignee  or  person  in  possession  of 
the  bill,  or  to  the  adverse  claimant,  until  the  carrier  has  had  a 
reasonable  time  to  ascertain  the  validity  of  the  adverse  claim 
or  to  bring  legal  proceedings  to  compel  all  claimants  to  inter- 
plead. 

Sec.  22.  Except  as  provided  in  the  two  preceding  sections 
and  in  section  12,  no  right  or  title  of  a  third  person  unless  en- 
forced by  legal  process  shall  be  a  defense  to  an  action  brought 
by  the  consignee  of  a  non-negotiable  bill  or  by  the  holder  of  a 
negotiable  bill  against  the  carrier  for  failure  to  deliver  the  goods 
on  demand. 
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Sec.  23.  If  a  bill  of  lading  has  been  issued  by  a  carrier  or  on 
his  behalf  by  an  agent  or  employee  the  scope  of  whose  actual 
or  apparent  authority  includes  the  issuing  of  bills  of  lading, 
the  carrier  shall  be  liable  to — 

(a)  The  consignee  named  in  a  non-negotiable,  or 

(b)  The  holder  of  a  negotiable  bill, 

Who  has  given  value  in  good  faith  relying  upon  the  descrip- 
tion therein  of  the  goods,  for  damages  caused  by  the  non-re- 
ceipt by  the  carrier  or  a  connecting  carrier  of  all  or  part  of 
the  goods  or  their  failure  to  correspond  with  the  description 
thereof  in  the  bill  at  the  time  of  its  issue. 

If,  however,  the  goods  are  described  in  a  bill  merely  by  a 
statement  of  marks  or  labels  upon  them  or  upon  packages  con- 
taining them,  or  by  a  statement  that  the  goods  are  said  to  be 
goods  of  a  certain  kind  or  quantity,  or  in  a  certain  condition,  or 
it  is  stated  in  the  bill  that  packages  are  said  to  contain  goods  of 
a  certain  kind  or  quantity  or  in  a  certain  condition,  or  that  the 
contents  or  condition  of  the  contents  of  packages  are  unknown, 
or  words  of  like  purport  are  contained  in  the  bill,  such 
statements,  if  true,  shall  not  make  liable  the  carrier  is- 
suing the  bill,  although  the  goods  are  not  of  the  kind 
or  quantity  or  in  the  condition  which  the  marks  or  labels 
upon  them  indicate,  or  of  the  kind  or  quantity  or  in 
the  condition  they  were  said  to  be  by  the  consignor.  The 
carrier  may,  also,  by  inserting  in  the  bill  the  words  "shipper's 
load  and  count"  or  other  words  of  like  purport,  indicate  that 
the  goods  were  loaded  by  the  shipper  and  the  description  of  them 
made  by  him ;  and  if  such  statement  be  true,  the  carrier  shall 
not  be  liable  for  damages  caused  by  the  improper  loading  or  by 
the  non-receipt  or  by  the  misdescription  of  the  goods  described 
in  the  bill. 

Sec.  24.  If  goods  are  delivered  to  a  carrier  by  the  owner  or 
by  a  person  whose  act  in  conveying  the  title  to  them  to  a  pur- 
chaser for  value  in  good  faith  would  bind  the  owner  and  a  ne- 
gotiable bill  is  issued  for  them,  they  cannot  thereafter,  while 
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in  the  possession  of  the  carrier,  be  attached  by  garnishment  or 
otherwise,  or  be  levied  upon  under  an  execution,  unless  the 
bill  be  first  surrendered  to  the  carrier  or  its  negotiation  enjoined. 
The  carrier  shall  in  no  such  case  be  compelled  to  deliver  the 
actual  possession  of  the  goods  until  the  bill  is  surrendered  to 
him  or  impounded  by  the  court. 

Sec.  25.  A  creditor  whose  debtor  is  the  owner  of  a  negotiable 
bill  shall  be  entitled  to  such  aid  from  courts  of  appropriate 
jurisdiction  by  injunction  and  otherwise  in  attaching  such  bill, 
or  in  satisfying  the  claim  by  means  thereof  as  is  allowed  at 
law  or  in  equity  in  regard  to  property  which  can  not  readily  be 
attached  or  levied  upon  by  ordinary  legal  process. 

Sec.  26.  If  a  negotiable  bill  is  issued  the  carrier  shall  have 
no  lien  on  the  goods  therein  mentioned,  except  for  charges  on 
those  goods  for  freight,  storage,  demurrage  and  terminal 
charges,  and  expenses  necessary  for  the  preservation  of  the 
goods  or  incident  to  their  transportation  subsequent  to  the  date 
of  the  bill,  unless  the  bill  expressly  enumerates  other  charges 
for  which  a  lien  is  claimed.  In  such  case  there  shall  also  be  a  lien 
for  the  charges  enumerated  so  far  as  they  are  allowed  by  law 
and  the  contract  between  the  consignor  and  the  carrier. 

Sec.  2T.  After  goods  have  been  lawfully  sold  to  satisfy  a 
carrier's  lien,  or  because  they  have  not  been  claimed,  or  because 
they  are  perishable  or  hazardous,  the  carrier  shall  not  there- 
after be  liable  for  failure  to  deliver  the  goods  to  the  consignee 
or  owner  of  the  goods,  or  to  a  holder  of  the  bill  given  for  the 
goods  when  they  were  shipped,  even  if  such  bill  be  negotiable. 

Sec.  28.  A  negotiable  bill  may  be  negotiated  by  delivery 
where,  by  the  terms  of  the  bill,  the  carrier  undertakes  to  de- 
liver the  goods  to  the  order  of  a  specified  person,  and  such 
person  or  a  subsequent  indorsee  of  the  bill  has  indorsed  it  in 
blank. 

Sec.  29.  A  negotiable  bill  may  be  negotiated  by  the  indorse- 
ment of  the  person  to  whose  order  the  goods  are  deliverable  by 
the  tenor  of  the  bill.     Such  indorsement  may  be  in  blank  or 
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to  a  specified  person.  If  indorsed  to  a  specified  person,  it  may 
be  negotiated  again  by  the  indorsement  of  such  person  in  blank 
or  to  another  specified  person.  Subsequent  negotiations  may  be 
made  in  like  manner. 

Sec.  30.  A  bill  may  be  transferred  by  the  holder  by  delivery, 
accompanied  with  an  agreement,  express  or  implied,  to  trans- 
fer the  title  to  the  bill  or  to  the  goods  represented  thereby. 

A  non-negotiable  bill  can  not  be  negotiated,  and  the  indorse- 
ment of  such  a  bill  gives  the  transferee  no  additional  right. 

Sec.  31.  A  negotiable  bill  may  be  negotiated  by  any  person  in 
possession  of  the  same,  however  such  possession  may  have  been 
acquired  if,  by  the  terms  of  the  bill,  the  carrier  undertakes  to 
deliver  the  goods  to  the  order  of  such  person,  or  if  at  the  time 
of  negotiation  the  bill  is  in  such  form  that  it  may  be  negotiated 
by  delivery. 

Sec.  32.  A  person  to  whom  a  negotiable  bill  has  been  duly 
negotiated  acquires  thereby — 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the 
bill  to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good 
faith  for  value,  and  also  such  title  to  the  goods  as  the  consignee 
and  consignor  had  or  had  power  to  convey  to  a  purchaser  in 
good  faith  for  value,  and 

(b)  The  direct  obligation  of  the  carrier  to  hold  possession 
of  the  goods  for  him  according  to  the  terms  of  the  bill  as  fully 
as  if  the  carrier  had  contracted  directly  with  him. 

Sec.  33.  A  person  to  whom  a  bill  has  been  transferred  but 
not  negotiated  acquires  thereby  as  against  the  transferor,  the 
title  to  the  goods,  subject  to  the  terms  of  any  agreement  with 
the  transferor.  If  the  bill  is  non-negotiable,  such  person  also 
acquires  the  right  to  notify  the  carrier  of  the  transfer  to  him 
of  such  bill,  and  thereby  to  become  the  direct  obligee  of  what- 
ever obligations  the  carrier  owed  to  the  transferor  of  the  bill 
immediately  before  the  notification. 

Prior  to  the  notification  of  the  carrier  by  the  transferor  or 
transferee  of  a  non-negotiable  bill,  the  title  of  the  transferee  to 
Bays— 12 
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the  goods  and  the  right  to  acquire  the  obligation  of  the  carrier 
may  be  defeated  by  garnishment  or  by  attachment  or  execution 
upon  the  goods  by  a  creditor  of  the  transferor,  or  by  a  notifica- 
tion to  the  carrier  by  the  transferor  or  a  subsequent  purchaser 
from  the  transferor  of  a  subsequent  sale  of  the  goods  by  the 
transferor. 

A  carrier  has  not  received  notification  within  the  meaning 
of  this  section  unless  an  officer  or  agent  of  the  carrier,  the  actual 
or  apparent  scope  of  whose  duties  includes  action  upon  such 
a  notification,  has  been  notified;  and  no  notification  shall  be 
effective  until  the  officer  or  agent  to  whom  it  is  given  has  had 
time  with  the  exercise  of  reasonable  diligence  to  communicate 
with  the  agent  or  agents  having  actual  possession  or  control  of 
the  goods. 

Sec.  34.  Where  a  negotiable  bill  is  transferred  for  value  by 
delivery,  and  the  indorsement  of  the  transfer  or  is  essential 
for  negotiation,  the  transferee  acquires  a  right  against  the  trans- 
feror to  compel  him  to  indorse  the  bill,  unless  a  contrary  inten- 
tion appears.  The  negotiations  shall  take  effect  as  of  the  time 
when  the  indorsement  is  actually  made.  This  obligation  may  be 
specifically  enforced. 

Sec.  35.  A  person  who  negotiates  or  transfers  for  value  a  bill 
by  indorsement  or  delivery,  including  one  who  assigns  for  value 
a  claim  secured  by  a  bill,  unless  a  contrary  intention  appears, 
warrants — 

(a)  That  the  bill  is  genuine, 

(b)  That  he  has  a  legal  right  to  transfer  it, 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair 
the  validity  or  worth  of  the  bill,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods, 
and  that  the  goods  are  merchantable  or  fit  for  a  particular  pur- 
pose whenever  such  warranties  would  have  been  implied,  if  the 
contract  of  the  parties  had  been  to  transfer  without  a  bill  the 
goods  represented  thereby. 

In  the  case  of  an  assignment  of  a  claim  secured  by  a  bill,  the 


Appendix.  179 

liability  of  the  assignor  shall  not  exceed  the  amount  of  the 
claim. 

Sec.  36.  The  indorsement  of  a  bill  shall  not  make  the  indorser 
liable  for  any  failure  on  the  part  of  the  carrier  or  previous  in- 
dorsers  of  the  bill  to  fulfill  their  respective  obligations. 

Sec.  37.  A  mortgagee  or  pledgee,  or  other  holder  of  a  bill  for 
security  who  in  good  faith  demands  or  receives  payment  of  the 
debt  for  which  such  bill  is  security,  whether  from  a  party  to  a 
draft  drawn  for  such  debt  or  from  any  other  person,  shall  not 
be  deemed  by  so  doing  to  represent  or  to  warrant  the  genuine- 
ness of  such  bill  or  the  quantity  or  quality  of  the  goods  therein 
described. 

Sec.  38.  The  validity  of  the  negotiation  of  a  bill  is  not  im- 
paired by  the  fact  that  such  negotiation  was  a  breach  of  duty 
on  the  part  of  the  person  making  the  negotiation,  or  by  the  fact 
that  the  owner  of  the  bill  was  deprived  of  the  possession  of  the 
same  by  fraud,  accident,  mistake,  duress  or  conversion,  if  the 
person  to  whom  the  bill  was  negotiated,  or  a  person  to  whom 
the  bill  was  subsequently  negotiated,  gave  value  therefor,  in 
good  faith,  without  notice  of  the  breach  of  duty  or  fraud,  acci- 
dent, mistake,  duress  or  conversion. 

Sec.  39.  Where  a  person  having  sold,  mortgaged,  or  pledged 
goods  which  are  in  a  carrier's  possession  and  for  which  a  nego- 
tiable bill  has  been  issued,  or  having  sold,  mortgaged,  or  pledged 
the  negotiable  bill  representing  such  goods,  continues  in  pos- 
session of  the  negotiable  bill,  the  subsequent  negotiation  thereof 
by  that  person  under  any  sale,  pledge,  or  other  disposition  there- 
of to  any  person  receiving  the  same  in  good  faith,  for  value  and 
without  notice  of  the  previous  sale,  shall  have  the  same  effect  as 
if  the  first  purchaser  of  the  goods  or  bill  had  expressly  author- 
ized the  subsequent  negotiation. 

Sec.  40.  Where  goods  are  shipped  by  the  consignor  in  ac- 
cordance with  a  contract  or  order  for  their  purchase,  the  form 
in  which  the  bill  is  taken  by  the  consignor  shall  indicate  the 
transfer  or  retention  of  the  property  or  right  to  the  possession  of 
the  goods  as  follows : 
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(a)  Where  by  the  bill  the  goods  are  deliverable  to  the 
buyer  or  to  his  agent,  or  to  the  order  of  the  buyer  or  of  his 
agent,  the  consignor  thereby  transfers  the  property  in  the  goods 
to  the  buyer. 

(b)  Where  by  the  bill  the  goods  are  deliverable  to  the  seller 
or  to  his  agent,  or  to  the  order  of  the  seller  or  of  his  agent,  the 
seller  thereby  reserves  the  property  in  the  goods.  But  if,  except 
for  the  form  of  the  bill,  the  property  would  have  passed  to  the 
buyer  on  shipment  of  the  goods,  the  seller's  property  in  the 
goods  shall  be  deemed  to  be  only  for  the  purpose  of  securing  per- 
formance by  the  buyer  of  his  obligations  under  the  contract. 

(c)  Where  by  the  bill  the  goods  are  deliverable  to  the  order 
of  the  buyer  or  his  agent,  but  possession  of  the  bill  is  retained 
by  the  seller  or  his  agent,  the  seller  thereby  reserves  a  right  to 
the  possession  of  the  goods,  as  against  the  buyer. 

(d)  Where  the  seller  draws  on  the  buyer  for  the  price  and 
transmits  the  draft  and  bill  together  to  the  buyer  to  secure  ac- 
ceptance or  payment  of  the  draft,  the  buyer  is  bound  to  return 
the  bill  if  he  does  not  honor  the  draft,  and  if  he  wrongfully  re- 
tains the  bill  he  acquires  no  added  right  thereby.  If,  however, 
the  bill  provides  that  the  goods  are  deliverable  to  the  buyer,  or 
to  the  order  of  the  buyer,  or  is  endorsed  in  blank  or  to  the  buyer 
by  the  consignee  named  therein,  one  who  purchases  in  good  faith, 
for  value,  the  bill  or  goods  from  the  buyer,  shall  obtain  the  title 
to  the  goods,  although  the  draft  has  not  been  honored,  if  such 
purchaser  has  received  delivery  of  the  bill  indorsed  by  the  con- 
signee named  therein,  or  of  the  goods,  without  notice  of  the 
facts  making  the  transfer  wrongful. 

Sec.  41.  Where  the  seller  of  goods  draws  on  the  buyer  for 
the  price  of  the  goods  and  transmits  the  draft  and  a  bill  of  lading 
for  the  goods  either  directly  to  the  buyer  or  through  a  bank  or 
other  agency,  unless  a  different  intention  on  the  part  of  the 
seller  appears,  the  buyer  and  all  other  parties  interested  shall 
be  justified  in  assuming: 

(a)     If  the  draft  is  by  its  terms  or  legal  effect  payable  on  de- 
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mand  or  presentation  or  at  sight,  or  not  more  than  three  days 
thereafter  (whether  such  three  days  be  termed  days  of  grace  or 
not),  that  the  seller  intended  to  require  payment  of  the  draft 
before  the  buyer  should  be  entitled  to  receive  or  retain  the  bill. 

(b)  If  the  draft  is  by  its  terms  payable  on  time,  extending 
beyond  three  days  after  demand,  presentation  or  sight  (whether 
such  three  days  be  termed  days,  of  grace  or  not),  that  the  seller 
intended  to  require  acceptance,  but  not  payment  of  the  draft  be- 
fore the  buyer  should  be  entitled  to  receive  or  retain  the  bill. 

The  provisions  of  this  section  are  applicable  whether  by  the 
terms  of  the  bill  the  goods  are  consigned  to  the  seller,  or  to 
his  order,  or  to  the  buyer,  or  to  his  order,  or  to  a  third  per- 
son, or  to  his  order. 

Sec.  42.  Where  a  negotiable  bill  has  been  issued  for  goods, 
no  seller's  lien  or  right  of  stoppage  in  transitu  shall  defeat  the 
rights  of  any  purchaser  for  value  in  good  faith  to  whom  such 
bill  has  been  negotiated,  whether  such  negotiations  be  prior  or 
subsequent  to  the  notification  to  the  carrier  who  issued  such  bill 
of  the  seller's  claim  to  a  lien  or  right  of  stoppage  in  transitu. 
Nor  shall  the  carrier  be  obliged  to  deliver  or  justified  in  de- 
livering the  goods  to  an  unpaid  seller  unless  such  bill  is  first 
surrendered  for  cancellation. 

Sec.  43.  Except  as  provided  in  section  42,  nothing  in  this 
Act  shall  limit  the  rights  and  remedies  of  a  mortgagee  or 
lienholder  whose  mortgage  or  lien  on  goods  would  be  valid,  apart 
from  this  Act,  as  against  one  who  for  value  and  in  good  faith 
purchased  from  the  owner,  immediately  prior  to  the  time  of  their 
delivery  to  the  carrier,  the  goods  which  are  subject  to  the  mort- 
gage or  lien  and  obtained  possession  of  them. 

Sec.  44.  Any  officer,  agent,  or  servant  of  a  carrier,  who  with 
intent  to  defraud  issues  or  aids  in  issuing  a  bill  knowing  that  all 
or  any  part  of  the  goods  for  which  such  bill  is  issued  have  not 
been  received  by  such  carrier,  or  by  an  agent  of  such  carrier  or 
by  a  connecting  carrier,  or  are  not  under  the  carrier's  control 
at  the  time  of  issuing  such  bill,  shall  be  guilty  of  a  crime,  and 
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upon  conviction  shall  be  punished  for  each  offense  by  imprison- 
ment in  the  State  penitentiary  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  five  thousand  dollars,  or  by  both. 

Sec.  45.  Any  officer,  agent,  or  servant  of  a  carrier,  who  with 
intent  to  defraud  issues  or  aids  in  issuing  a  bill  for  goods  know- 
ing that  it  contains  any  false  statement,  shall  be  guilty  of  a  crime, 
and  upon  conviction  shall  be  punished  for  each  offense  by  im- 
prisonment in  the  State  penitentiary  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

Sec.  46.  Any  officer,  agent,  or  servant  of  a  carrier,  who  with 
intent  to  defraud  issues  or  aids  in  issuing  a  duplicate  or  addi- 
tional negotiable  bill  for  goods  in  violation  of  the  provisions  of 
section  7,  knowing  that  a  former  negotiable  bill  for  the  same 
goods  or  any  part  of  them  is  outstanding  and  uncancelled,  shall 
be  guilty  of  a  crime,  and  upon  conviction  shall  be  punished  for 
each  offense  by  imprisonment  in  the  State  penitentiary  not  ex- 
ceeding five  years,  or  by  a  fine  not  exceeding  five  thousand  dol- 
lars, or  by  both. 

Sec.  47.  Any  person  who  ships  goods  to  which  he  has 
not  title,  or  upon  which  there  is  a  lien  or  mortgage,  and  who 
takes  for  such  goods  a  negotiable  bill  which  he  afterwards 
negotiates  for  value  with  intent  to  deceive  and  without 
disclosing  his  want  of  title  or  the  existence  of  the  lien  or 
mortgage,  shall  be  guilty  of  a  crime,  and  upon  conviction 
shall  be  punished  for  each  offense  by  imprisonment  in  the 
State  penitentiary  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both. 

Sec.  48.  Any  person  who  with  intent  to  deceive  negotiates 
or  transfers  for  value  a  bill  knowing  that  any  or  all  of  the  goods 
which  by  the  terms  of  such  bill  appears  to  have  been  received 
for  transportation  by  the  carrier  which  issued  the  bill,  are  not 
in  the  possession  or  control  of  such  carrier,  or  of  a  connecting 
carrier,  without  disclosing  this  fact,  by  causing  said  fact  to  be 
endorsed  shall  be  guilty  of  a  crime,  and  upon  conviction  shall 
be  punished  for  each  offense  by  imprisonment  in  the  State  peni- 
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tentiary  not  exceeding  five  years,  or  by  a  fine  not  exceeding  five 
thousand  dollars  or  by  both. 

Sec.  49.  Any  person  who  with  intent  to  defraud  secures  the 
issue  by  a  carrier  of  a  bill  knowing  that  at  the  time  of  such 
issue,  any  or  all  of  the  goods  described  in  such  bill  as  received 
for  transportation  have  not  been  received  by  such  carrier,  or  an 
agent  of  such  carrier  or  a  connecting  carrier,  or  are  not  under 
the  carrier's  control,  by  inducing  an  officer,  agent,  or  servant  of 
such  carrier  falsely  to  believe  that  such  goods  have  been  re- 
ceived by  such  carrier,  or  are  under  its  control,  shall  be  guilty 
of  a  crime,  and  upon  conviction  shall  be  punished  for  each  ofiFense 
by  imprisonment  in  the  State  penitentiary  not  exceeding  five 
years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

Sec.  50.  Any  person  who  with  intent  to  defraud  issues  or  aids 
in  issuing  a  non-negotiable  bill  without  the  words  "not  nego- 
tiable" placed  plainly  upon  the  face  thereof,  shall  be  guilty  of  a 
crime,  and  upon  conviction  shall  be  punished  for  each  offense 
by  imprisonment  in  the  State  penitentiary  not  exceeding  five 
years  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

Sec.  51.  In  any  case  not  provided  for  in  this  Act  the  rules  of 
law  and  equity,  including  the  law  merchant,  and  in  particular  the 
rules  relating  to  the  law  of  principal  and  agent,  executors,  ad- 
ministrators and  trustees,  and  to  effect  of  fraud,  misrepresenta- 
tion, duress  or  coercion,  accident,  mistake,  bankruptcy,  or  other 
invalidating  cause,  shall  govern. 

Sec.  52.  This  Act  shall  be  so  interpreted  and  construed  as  to 
effectuate  its  general  purpose  to  make  uniform  the  law  of  those 
states  which  enact  it. 

Sec.  S3,  (i)  In  this  Act,  unless  the  context  or  subject  matter 
otherwise  requires — 

"Action"  includes  counter  claim,  set-oflF,  and  suit  in  equity. 

"Bill"  means  bill  of  lading. 

"Consignee"  means  the  person  named  in  the  bill  as  the  person 
to  whom  delivery  of  the  goods  is  to  be  made. 

"Consignor"  means  the  person  named  in  the  bill  as  the  person 
from  whom  the  goods  have  been  received  for  shipment. 
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"Goods"  means  merchandise  or  chattels  in  course  of  trans- 
portation, or  which  have  been  or  are  about  to  be  transported. 

"Holder"  or  a  bill  means  a  person  who  has  both  actual  pos- 
session of  such  bill  and  a  right  of  property  therein. 

"Order"  means  an  order  by  indorsement  on  the  bill. 

"Owner"  does  not  include  mortgagee  or  pledgee. 

"Person"  includes  a  corporation  or  partnership  or  two  or 
more  persons  having  a  joint  or  common  interest. 

To  "purchase"  includes  to  take  as  mortgagee  and  to  take  as 
pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Value"  is  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  pre-existing  obligation,  whether  for 
money  or  not,  constitutes  value  where  a  bill  is  taken  either  in 
satisfaction  thereof  or  as  security  therefor. 

(2)  A  thing  is  done  "in  good  faith,"  within  the  meaning  of 
this  Act,  when  it  is  in  fact  done  honestly,  whether  it  be  done 
negligently  or  not. 

Sec.  54.  The  provisions  of  this  Act  do  not  apply  to  bills  made 
and  delivered  prior  to  the  taking  effect  thereof. 

Sec.  55.  All  Acts  or  parts  of  Acts  inconsistent  with  this  Act 
are  ';ereby  repealed. 

Sec.  56.  This  Act  may  be  cited  as  the  Uniform  Bills  of 
Lading  Act. 
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1.    BiU  of  Sale. 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  Henry 
Sampson  of  the  City  of  Chicago  in  the  County  of  Cook  and 
State  of  Illinois,  party  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  Four  Hundred  and  Fifty  ($450)  Dollars,  lawful 
money  of  the  United  States  of  America,  to  him  in  hand  paid, 
at  or  before  the  ensealing  and  delivery  of  these  Presents,  by 
Lester  McAuley,  of  the  same  place,  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bar- 
gained, sold  and  delivered,  and,  by  these  Presents,  does  grant, 
bargain,  sell  and  deliver,  unto  the  said  party  of  the  second  part, 
all  the  following  GOODS,  CHATTELS,  and  PROPERTY, 
to-wit : 

I  roll  top,  black  walnut  office  desk,  one  desk  chair,  4  sections 
Empire  book  cases,  with  top  and  bottom,  and  I  set  of  Illinois 
Reports,  volumes  i  to  240  inclusive. 

To  have  and  to  hold  the  said  Goods,  Chattels  and  Property 
unto  the  said  party  of  the  second  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  and  for  his  own  proper  use  and  be- 
hoof, forever. 

And  the  said  party  of  the  first  part  does  vouch  himself  to  be 
the  true  and  lawful  owner  of  the  said  Goods,  Chattels  and  Prop- 
erty, and  have  in  himself  full  power,  good  right  and  lawful 
authority,  to  dispose  of  the  said  Goods,  Chattels  and  Property, 
in  manner  as  aforesaid:  And  he  does,  for  himself,  his  heirs, 
executors  and  administrators,  covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  to  Warrant  and  Defend  the 
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said  Goods,  Chattels  and  Property  to  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  against  the  law- 
ful claims  and  demands  of  all  and  every  person  and  persons 
whomsoever. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal 
the  first  day  of  August  in  the  year  One  Thousand  Nine  Hundred 
and  Eleven. 

Sealed  and  delivered  in  presence  of 

William  Jones.  (sd.)   Henry  Sampson,    [seal] 

[seal] 

State  of  Ilunois,  Cook  County,  ss. 

I,  James  H.  Zabel,  a  notary  public,  in  and  for  said  County,  do 
HEREBY  CERTIFY,  that  this  Instrument  was  duly  acknowledged 
before  me,  by  the  above  named  Henry  Sampson,  the  first  day  of 
August,  A.  D.  191 1. 

James  H.  Zabel, 
[notarial  seal]  Notary  Public. 

2.    Memorandum  of  Sale. 

(Note:  As  stated  in  the  text,  it  is  not  necessary  to  put  con- 
tracts of  sale  in  writing  except  as  required  by  the  statute  of 
frauds.  If  there  is  delivery  of  all  or  part,  or  payment  of  all  or 
part  of  the  purchase  price,  writing  becomes  unnecessary.  It 
may  be  desirable,  however,  to  give  a  formal  bill  of  sale,  but  in 
mercantile  contracts  such  formal  instruments  are  seldom  made 
use  of.  Personal  chattels,  unlike  real  estate,  seldom  stand  in 
any  one's  name  as  a  matter  of  record,  and  although  formal 
deeds  are  always  used  and  must  be  used  in  transfers  of  real 
estate,  formal  bills  of  sale  are  comparatively  rare.  One  has  only 
to  think  of  what  transpires  when  he  purchases  merchandise  at 
a  retail  store  to  have  this  impressed  upon  him.  A  brief  memoran- 
dum is  here  given  that  will  fulfill  the  requirements  of  the  statute 
of  frauds,  or  may  be  used  for  other  reasons  to  preserve  the 
evidence  of  the  transaction.) 

■  i 
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Chicago,  August  1,  191 1. 
John  Smith  has  this  day  sold  to  James  Hicks,  his  black  horse, 
named  Tom,  weight  about  1400  pounds,  white  spot  on  forehead, 
for  the  sum  of  Two  Hundred  Dollars,  One  Hundred  Dollars  of 
which  has  been  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  the  other  hundred  dollars  of  which  is  to  be  paid  in 
six  months,  as  evidenced  by  the  promissory  note  of  the  pur- 
chaser of  same  date  as  this  memorandum.  The  said  John  Smith 
warrants  the  said  horse  to  be  sound  in  all  respects  and  a  good 
buggy  horse.  It  is  agreed  that  the  said  Hicks  may  keep  the 
horse  in  said  Smith's  pasture  during  the  month  of  August,  191 1, 
without  charge  if  he  so  desires. 

John  Smith. 

James  Hicks. 

The  following  is  a  memorandum  made  by  an  agent  which  was 
held  sufficient  to  satisfy  the  statute  of  frauds: 

"February  29  bought  of  Isaac  Clason,  of  Bailey  &  Voorhees, 
3,000  bushels  of  good  merchantable  rye,  deliverable  from  the 
5th  to  the  15th  of  April  next,  at  $1.00  per  bushel,  and  payable 
on  delivery"  (Clason  v.  Bailey,  14  Johns.  Reports,  (N.  Y.)  484). 

3.    Chattel  Mortgage. 

(As  a  chattel  mortgage  is  so  often  given  in  sale  transactions, 
to  secure  a  portion  or  all  of  the  purchase  price,  a  form  is  here 
given.  It  is  better  to  use  the  printed  blanks  to  be  secured  of 
the  stationers,  for  these  are  drawn  in  compliance  with  local 
statutes  and  customs.) 

Know  all  Men  by  these  Presents,  That  A.  B.,  of  the  city  of 
in  the  County  of and  State  of in  consid- 
eration of  the  sum  of Dollars,  to  him  paid  by  C.  D.,  of  the 

County   of and   State   of the   receipt   whereof   is 

hereby  acknowledged,  does  hereby  grant,  sell,  convey  and  con- 
firm, unto  the  said  C.  D.  and  to  his  heirs  and  assigns,  the  fol- 
lowing goods  and  chattels,  to-wit:  (here  describe  goods  mort- 


ipo  Appendix. 

gaged  so  that  they  may  be  identified  from  the  description,  stating 
the  place  where  the  goods  are  located) 


To  Have  and  to  Hold,  All  and  singular  the  said  Goods  and 
Chattels,  unto  the  said  Mortgagee,  .herein,  and  his  heirs, 
executors,  administrators  and  assigns,  to  his  and  their  sole  use, 
FOREVER.  And  the  Mortgagor,  .herein,  for  himself  and  for  his 
heirs,  executors  and  administrators,  does  hereby  covenant  to 
and  with  the  said  Mortgagee..,  his  heirs,  executors,  administra- 
tors and  assigns,  that  said  Mortgagor  is  lawfully  possessed  of 
the  said  Goods  and  Chattels,  as  of  his  own  property;  that  the 
same  are  free  from  all  incumbrances,  and  that  he  will,  and  his 
executors  and  administrators  shall  warrant  and  defend  the 
same  to  him,  the  said  Mortgagee,  his  heirs,  executors,  adminis- 
trators and  assigns,  against  the  lawful  claims  and  demands  of 
all  persons. 

Provided,  Nevertheless,  That  if  the  said  Mortgagor..,  his  ex- 
ecutors or  administrators,  shall  well  and  truly  pay  unto  the  said 
Mortgagee..,  his  executors,  administrators  or  assigns 


then  said  Mortgage  is  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

And,  Provided,  also.  That  it  shall  be  lawful  for  the  said  Mort- 
gagor.., his  executors,  administrators  and  assigns,  to  retain 
possession  of  the  said  GOons  and  chattels,  and  at  his  own  ex- 
pense, to  keep  and  to  use  the  same,  until  he  or  his  executors, 
administrators  or  assigns,  shall  make  default  in  the  payment  of 
the  said  sum  of  money  above  specified,  either  in  principal  or 
interest,  at  the  time  or  times  and  in  the  manner  hereinbefore 
stated.    And  the  said  Mortgagor.. hereby  covenant.. and  agree.. 
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that  in  case  default  shall  be  made  in  the  payment  of  the  Note., 
aforesaid,  or,  any  part  thereof,  or  the  interest  thereon,  on  the 
day  or  days  respectively,  on  which  the  same  shall  become  due 
and  payable;  or  if  the  Mortgagee..,  his  executors,  administra- 
tors or  assigns,  shall  feel  himself  insecure  or  unsafe  or  shall  fear 
diminution,  removal  or  waste  of  said  property;  or  if  the  Mort- 
gagor., shall  sell  or  assign,  or  attempt  to  sell  or  assign,  the  said 
Goods  and  Chattels  or  any  interest  therein ;  or  if  any  Writ,  or 
any  Distress  Warrant,  shall  be  levied  on  said  Goods  and  Chat- 
tels, or  any  part  thereof ;  then,  and  in  any  or  either  of  the  afore- 
said cases,  all  of  said  Note.. and  sum  of  money,  both  principal 
and  interest,  shall,  at  the  option  of  the  said  Mortgagee..,  his 
executors,  administrators  or  assigns,  without  notice  of  said 
option  to  anyone,  become  at  once  due  and  payable,  and  the 
said  Mortgagee,  his  executors,  administrators  or  assigns,  or  any 
of  them  shall  thereupon  have  the  right  to  take  immediate  posses- 
sion of  said  property,  and  for  that  purpose  may  pursue  the  same 
wherever  it  may  be  found,  and  may  enter  any  of  the  premises 
of  the  Mortgagor  with  or  without  force  or  process  of  law, 
wherever  the  said  Goods  and  Chattels  may  be,  or  be  supposed 
to  be,  and  search  for  the  same,  and  if  found,  take  possession  of, 
and  remove,  and  sell,  and  dispose  of  the  said  property,  or  any 
part  thereof,  at  public  auction,  to  the  highest  bidder,  after  giving 

days'  notice  of  the  time,  place  and  terms  of  sale,  together 

with  a  description  of  the  property  to  be  sold,  by  notices  posted 
up  in  three  public  places  in  the  vicinity  of  such  sale,  or  at  private 
sale,  with  or  without  notice,  for  cash  or  on  credit,  as  the  said 
Mortgagee..,  his  heirs,  executors,  administrators  or  assigns, 
agents  or  attorneys,  or  any  of  them,  may  elect;  and  out  of  the 
money  arising  from  such  sale,  to  retain  all  costs  and  charges 
for  pursuing,  searching  for,  taking,  removing,  keeping,  storing, 
advertising  and  selling  such  Goods  and  Chattels,  and  all  prior 
liens  thereon,  together  with  the  amount  due  and  unpaid  upon  the 
said  Note..,  rendering  the  surplus,  if  any  remain,  unto  said 
Mortgagor..,  or  his  legfal  representatives. 


192  Appendix. 

Witness  The  hand  and  seal  of  the  said  Mortgagor,  .this 

day  of in  the  year  of  our  Lord  One  Thousand  Nine  Hun- 
dred  

[seal] 

[seal] 

Sealed  and  Delivered  in  the   Presence  of 


State  of  Illinois,  County  of  Cook,  City  of  Chicago,  ss. 

I Clerk  of  the  Municipal  Court  of  Chicago,  do  hereby 

CERTIFY  that  this  mortgage  was  duly  acknowledged  before  me  by 
the  above  named the  Mortgagor  therein  named,  and  en- 
tered by  me  this day  of A.  D.  191 . . 

Witness  my  hand  and  the  seal  of  said  court. 


[seal]  Clerk  of  the  Municipal  Court  of  Chicago. 

4.    Chattel  Mortgage  Note. 

$ I9I-. 

after  date  for  Value  Received, promise  to  pay 

to  the  Order  of the  sum  of Dollars,  at 

with  interest  thereon  at  the  rate  of per  cent,  per  annum, 

payable annually. 

This  Note  is  secured  by  a  Chattel  Mortgage  to of  even 

date  herewith,   on  personal  property  in and  is  to  bear 

interest  at  the  rate  of per  cent,  per  annum  after 

No 
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QUESTIONS  AND  PROBLEMS. 


APPENDIX  D. 

QUESTIONS  AND  PROBLEMS. 

1.  Define  "bailment." 

2.  Classify   bailments. 

3.  State  Examples  2  and  3. 

4.  Various  farmers  delivered  wbeat  to  a  mill  and  received  In 

return  a  certificate  reading  as  follows:    "Cedar  Hill,  Texas, , 

191 Received  of   bushels  of  wheat  for  which  be  Is 

to  receive  in  exchange pounds  of  flour pounds 

of  bran,  and    pounds  of  shorts."     The  miller  went  into 

bankruptcy  and  the  farmers  claimed  title  as  tenants  in  common  to 
all  the  wheat  in  his  bins  received  under  these  certificates,  but  the 
trustee  claims  they  are  only  general  creditors.  How  should  the 
court  decide?     (Matter  v.  Ballard,  44  Amer.  Bankr.  Rep.  651.) 

5.  What  are  fungible  goods?  What  is  the  rule  as  to  such 
goods? 

CHAPTER  2. 

6.  A  sent  20  pianos  to  B  for  safekeeping  in  B's  warehouse.  The 
waters  of  the  Ohio  River  rose  by  an  unprecedented  flood  and  mined 
the  pianos.  The  evidence  showed  that  the  rise  was  gradual  and  steady 
and  defendant  had  time  and  opportunity  to  guard  against  the  calamity. 
A  sues  B.  B  claims  he  did  not  know  the  river  would  rise  so  high. 
Is  B  responsible?  Would  it  be  for  the  court  or  Jury  to  decide  and 
what  facts  should  determine?  (See  H.  C.  Powell  Music  Co.  ▼.  Park- 
ersburg  Transfer  Co.,  75  W.  Va.  669,  84  8.  E.  653.) 

7.  In  what  two  cases  is  an  ordinary  bailee  absolutely  liable  for 
loss  or  injury,  even  if  not  negligent. 

8.  K  left  goods  with  P  to  be  stored  at  a  certain  place.  P 
without  K's  knowledge  stored  them  in  another  place  in  which  they 
were  destroyed  by  fire  without  P's  fault  K  sues  P.  For  whom 
should  Judgment  be?  (Kennedy  v.  Portman,  97  Mo.  At  253,  70  S. 
W.  1099.) 

9.  Does  a  bailee  in  all  cases  have  a  lien?  How  is  a  lien  lost? 
Is  it  a  general  or  special  lien? 

20I 
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10.  Must  a  pledgee  sell  at  public  sale?  Can  he  purchase  at  his 
own  sale? 

CHAPTER  3. 

11.  What  are  the  chief  "public  service  companies?" 

12.  What  is  the  duty  of  an  innkeeper  (1)  in  respect  to  provid- 
ing facilities  for  those  who  come;    (2)   in  respect  to  safety  of  goods? 

13.  Define  a  common  carrier.  What  is  the  rule  of  liability  for 
the  safe  carriage  of  goods  by  a  common  carrier? 

14.  Define  an  Act  of  God.     Give  an  example. 

15.  Is  a  mob  a  "public  enemy"? 

16.  Could  a  common  carrier  limit  its  liability  in  case  of  loss 
by  negligence. 

17.  What  is  the  rule  where  there  is  an  agreed  valuation? 

18.  When  does  the  carrier's  liability  as  a  carrier  begin?  When 
end?    What  is  its  liability  after  the  liability  as  carrier  ends? 

CHAPTER  4. 

19.  Define  a  document  of  title. 

20.  Is  a  document  of  title  negotiable?  Distinguish  in  legal 
effect  between  a  document  of  title  and  a  negotiable  instrument. 

21.  How  are   documents   of  title  negotiable? 

22.  State  the  warranties  of  a  transferror  of  negotiable  paper. 

CHAPTER  5. 

23.  Define  a  sale.  How  does  it  differ  from  a  contract  to  sell? 
If  there  is  a  contract  to  sell  and  the  seller  refuses  to  perform,  has 
the  buyer  any  ownership  of  the  goods?  Can  he  compel  performance? 
What  is   his  remedy? 

24.  (1)  A  agrees  to  deliver  and  B  agrees  to  accept  and  pay 
for  a  horse  at  a  price  to  be  later  agreed  on.     Is  there  a  sale? 

(2)  Suppose  the  horse  was  actually  delivered  under  the  agree- 
ment and  kept  by  B,  but  no  price  was  ever  agreed  on ;  what  rights 
has  A? 

(3)  A  sale  at  a  price  to  be  determined  by  the  market  price  on 
a  future  day.      Is  there  a  sale? 

(4)  A  sale  between  A  and  B  at  a  price  to  be  determined  by  C. 
Is  there  a  contract? 

(5)  A  sale  with  no  price  expressly  agreed  upon  and  no  way 
stated  by  which  it  can  be  fixed.     Is  there  a  contract? 

25.  Define  a  conditional   sale. 
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26.  A,  being  insolvent,  gives  his  house  to  his  sister,  and  sells 
his  automobile  to  B  at  less  than  it  is  worth.  A's  trustee  in  bank- 
ruptcy attempts  to  set  aside  both  transactions.     Will  he  prevail? 

27.  A  ordered  of  B  a  number  of  automobile  trucks  of  the  kind 
sold  by  B  as  a  part  of  his  regular  stock,  and  also  a  number  of  taxi 
cabs  to  be  made  up  especially  for  A  with  a  monogram  on  each  car, 
the  cars  to  be  built  only  upon  A's  special  order  and  not  otherwise 
a  regular  part  of  the  stock  carried  by  B.  They  were  to  be  painted 
in  certain  colors  and  to  have  special  designs.  Both  contracts  are 
oral  and  there  has  been  no  payment  or  delivery.  The  cars  are  shipped 
to  A.  He  refuses  to  accept  them  and  pleads  the  statute  of  frauds. 
Is  his  defense  good? 

28.  A  wrote  a  memorandum  of  sale  upon  his  letterhead  and 
handed  it  to  B  who  accepted  it.  B  afterwards  sues  A.  A  relies  on 
the  statute  of  frauds  and  claims  that  there  is  no  memorandum  signed 
as  required  by  the  statute  of  frauds,  because,  first,  neither  party  has 
signed  it ;  second  because  under  any  construction  B  did  not  sign  It 
when  the  contract  was  made.     Is  either  defense  good? 

29.  Under  what  circumstances  can  an  agent  of  one  party  sign 
his  name  to  comply  with  the  statute  of   iiauds? 

30.  A  orders  an  automobile  from  B  aud  pays  $10.00  down.  A 
afterwards  sues  B  for  failure  to  deliver  the  car.  Can  B  plead  the 
statute  of  frauds? 

CHAPTER  6. 

31.  What  is  the  rule  as  to  the  power  to  sell  future  goods?  To 
contract  for  the  sale  of  future  goods? 

32.  If  goods  are  destroyed  unknown  to  either  party  before  the 
contract  is  made,  what  is  the  rule?  What  right  does  the  Sales  Act 
give  the  purchaser  in  case  of  partial  destruction  or  partial  deteriora- 
tion? 

33.  Same  questions  where  deterioration  or  destruction  occurs 
after  the  contract  is  made  but  before  the  title  passes. 

34.  A  contracts  to  sell  to  B  500  reaping  machines.  A  has  on 
hand  1,000  machines  out  of  which  he  expects  to  fulfill  his  contract 
with  B,  but  B  has  no  right  to  demand  any  specific  machines.  The 
entire  1,000  machines  are  destroyed  by  fire.  Is  the  contract  avoided? 
Why? 

CHAPTER  7. 

35.  Define   a   warranty. 

36.  A  bought  from  B  a  horse,  B  stating  that  the  horse  waa 
"sound   and   all   right."     The  horse   was  afflicted   with    "moon  eyes," 
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which  is  incurable  and  finally  results  In  total  blindness.  Plaintiff 
sues  for  breach  of  warranty  alleging  that  he  did  not  see  or  know 
of  the  defect  when  he  bought  the  horse.  Defendant  contends  (1)  that 
the  language  does  not  constitute  a  warranty ;  (2)  that  at  any  rate 
plaintiff  must  show  fraud;  (3)  that  defendant  had  an  opportunity 
to  inspect  the  horse  when  he  bought  it.  (McCarty  v,  Wllllama,  Ind. 
Ap.   108   N,   E.   370.) 

37.  A  sells  B  a  car  stating  that  it  la  a  1912  model.  It  Is  not 
a  1912,  but  an  earlier  model.  Is  A's  statement  a  warranty?  (Morris 
V.  Flat  Motor  Sales  Co.  of  Calif.,  162   Pac.  663.    [Cal.]). 

38.  A  sold  B  "cheese"  stating  that  it  was  "excellent."  B 
claims  it  is  not  excellent  and  sues  for  breach  of  warranty.  Is  there 
a  warranty  In  the  use  of  thia  word?  (Maggroros  v.  Edson  Bros., 
164  N.  T.  S.  377.) 

39.  A  sold  to  B  a  specific  mule  for  a  sound  price.  The  mule 
had  a  bone  spavin  but  it  was  not  discoverable  upon  reasonable  inspec- 
tion. A  knew  the  mule  had  the  defect  and  said  nothing.  B  sues  A 
for  damages.  A  relies  on  caveat  emptor.  Has  B  a  case?  (Glover 
V.  Phillips,  174  S.  W.   (Tex.)   657.) 

40.  A  was  a  manufacturer  of  farm  machinery  and  he  also  dealt 
In  windmills,  which  he  did  not  manufacture.  B  knowing  this  to  be 
true,  bought  some  farm  machinery,  ordered  from  A's  catalogue,  and 
also  a  windmill  ordered  in  the  same  way.  Both  were  defective  from 
a  weakness  not  apparent  on  reasonable  inspection  and  not  known  to 
either  A  or  B  at  the  time  of  sale  or  delivery.  Can  B  recover  in 
either  case? 

41.  A  had  a  contract  with  B  whereby  it  was  to  erect  for  B 
a  building  according  to  certain  specifications.  A  submitted  the  con- 
tract to  C.  Lumber  Company  and  asked  for  a  contract  for  lumber 
as  required  in  said  contract.  C.  Lumber  Company  agreed  to  sell 
A  the  lumber  needed  in  said  contract.  What  warranties  were  implied? 
(Berger  v.  B.  Berger  &  Co.,  80  So.   (Fla.)   296.) 

42.  A  orders  "2  Harrison  Safety  Boilers  of  150  Horse  Power 
each."  B,  the  manufacturer,  knows  the  purpose  for  which  they  are 
wanted.     Name  all  the  Implied  warranties  in  this  sale. 

43.  Describe  the  warranties  in  a  sale  by  sample. 

44.  W,  owner  of  a  retail  store,  sold  S  a  sealed  can  of  herring, 
canned  by  other  parties  from  whom  W  purchased  at  wholesale.  The 
herring  was  spoiled,  and  S  upon  eating  it  became  sick  from  the  effect 
thererof.  S  sues  W.  Can  S  recover  damages?  (Sloan  v.  F.  W. 
Woolworth  Co.,  193  111.  Ap.  620.) 

45.  A,  a  maker  of  cars,  sold  an  automobile  to  B,  a  dealer  who 
resold  to  C,  and  C  while  using  the  car  was  injured  on  account  of  a  de- 
fective wheel.  C  sues  A.  Must  C  show  guilty  knowledge,  or  can  he 
recover  on  merely  showing  negligence  on  A's  part? 
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CHAPTER  8. 

46.  What  is  meaning  of  phrase  "transfer  of  title"? 

47.  A  orders  a  wagon  from  B,  to  be  made  up  especially  for  A 
from  materials  furnished  by  B.  A  sees  the  wagon  from  time  to  time 
in  the  progress  of  being  built  and  expresses  satisfaction.  Before  the 
wagon  is  finished  and  while  still  at  B's  place,  B  goes  into  bankruptcy. 
As  between  B's  trustee  and  A,  who  is  entitled  to  the  wagon? 

48.  A  miller  sold  a  grocer  100  bbls.  of  flour,  same  was  paid 
for.  Later  after  the  grocer  left,  the  miller  rolled  on  the  sidewalk 
100  bbls.  of  flour  that  the  grocer  was  to  call  for.  Later  the  miller 
changed  his  mind  and  rolled  the  flour  back  into  the  mill,  and  the 
sheriff  levied  on  the  flour  for  a  credit  of  the  miller  who  was  insol- 
vent    What  right  has  the  grocer? 

49.  Plaintiff  made  a  contract  of  sale  of  grapes  growing  on  cer- 
tain vines,  such  grapes  to  be  picked,  packed  and  delivered  to  a  rail- 
road station,  and  there  received  by  defendant  for  prices  stated.  Be- 
fore the  grapes  were  picked,  they  were  destroyed  by  a  heavy  rain 
storm.  Plaintiff  sues  defendant  for  the  price.  On  whom  will  loss 
fall?  Why?  Pfoh  v.  Porter,  137  Pac.  44  ( —  CaL  — ).  See  also 
Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  92.  (Sale  of  apples  then 
on  trees  to  be  picked  and  delivered  by  seller.) 

50.  A  at  New  York  consigned  goods  to  himself  at  Chicago  and 
forwarded  a  bill  of  lading  indorsed  in  blank  and  with  draft  attached, 
to  a  bank,  with  directions  that  the  bill  be  delivered  only  on  payment 
of  the  draft.  During  transit  and  before  delivery  of  the  bill  of  lading 
to  the  purchaser,  the  goods  were  damaged  by  the  great  flood  of  1913 
in  Ohio,  and  rendered  practically  worthless,  and  would  not  be  received 
by  the  connecting  carrier  there.  The  shipper  claimed  that  the  buyer 
was  liable  for  the  price.  Who  wins?  (Brandenstein  v.  Geo.  Eas- 
mussen  Co.,  192   111.  Ap.  545.) 

51.  What  is  meant  by  reservation  of  "Jus  disponendi"?  In  what 
ways  may  it  be  accomplished? 

52.  Boxes  were  sold  by  A  to  B  "f.  o.  b.  scow  at  Seattle"  (point 
of  shipment).  A  made  delivery  on  the  scow.  A  part  of  the  boxes 
were  lost  on  the  scow.  A  sues  for  the  purchase  price  of  all  the  boxes. 
B  contends  title  has  not  passed  as  he  had  a  right  to  examine  the 
goods  before  acceptance.  Result?  Why?  (Skinner  v.  Jamea  GrifBtb 
&  Sons,  141  Pac.  693,  —  Wash.  — .) 

53.  A  bought  a  horse  from  B.  Agreed  that  B  was  to  turn 
horse  over  to  A's  father  C  in  a  day  or  two,  from  whom  A  could  get 
the  horse  when  he  desired.  Horse  turned  over  to  C,  while  In  C's 
possession  horse  injured  by  coming  in  contact  with  a  wire.  Suit 
by  B  for  purchase  price.  Defense,  title  not  passed.  How  should 
court  decide?     (Kepple  v.  Stoddard,  193  lU.  Ap.  301.) 
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54.  A,  living  in  one  county  in  the  state,  orderd  whisliy  from  B, 
living  in  another  county  of  the  state,  to  be  shipped  by  B  over  a  rail- 
road traveling  between  such  counties.  B  shipped  the  whisliy.  A  law 
foi'hade  the  selling  of  whislcy  within  one  mile  of  a  sclioolhouse.  B, 
tliougli  living  more  than  one  mile  of  a  schoolhouse,  shipped  the  whisky 
at  a  railroad  station  within  one  mile  of  a  schoolhouse.  B  is  indicted, 
is  lie  guilty?  (State  v.  J.  Kelly  &  Co.,  123  Tenn.  556,  36  L.  R.  A. 
N.   S.  171. 

CHAPTER  9. 

55.  A  sold  to  B  for  cash,  B  giving  a  worthless  check.  B  then 
resold  to  C  an  innocent  purchaser  for  value.  A,  finding  the  check 
wortliless,  sues  C  for  conversion  of  his  property.  Can  A  recover?  (B. 
&  O.  S.  W.  V.  Good,  82  Ohio  51,  92  N.  E.  435,  29  L.  R.  A.  N.  S.  713.) 
Notes  13  L.  R.  A.  N.  S.  809  ;  49  L.  R.  A.  N.  S.  173. 

56.  A  is  employed  by  B  as  a  salesman  to  take  orders  from 
sninpl(!s.  Orders  to  be  filled  by  shipments  from  B.  A  is  given  cer- 
tain costly  samples  from  which  to  make  his  sales.  He  sells  the  sam- 
pl<;8  (<)  a  tradesman  upon  whom  he  calls  and  collects  the  price.  State 
wliellier  15  lias  any  remedy  against  the  purchaser,  and  if  so,  what  kind 
of  rciiriedy  he  should  pursue. 

57.  A  buys  an  automobile  from  his  neighbor  Brown.  He  then 
tells  Brown  that  he  will  not  want  to  use  it  for  a  month  and  Brown 
can  keep  and  use  it  in  the  meantime.  A  week  later  Brown  sells  to 
SSiMil.li.     A  claims  the  machine  from  Smith.     Who  prevails? 

58.  A  sells  his  business  to  B,  including  the  stock  in  trade.  There 
is  a  hulk  sale's  act  in  force.  It  is  not  complied  with.  M  is  one  of 
A's  creditors.     What  remedy  has  he? 

59.  The  Singer  Sewing  Machine  Company  made  a  contract  with 
one  Carver  under  which  they  delivered  him  a  sewing  machine,  call- 
ing the  contract  a  lease  and  the  payments  made  thereunder  rent, 
under  which  by  the  last  payment  lessee  was  to  acquire  title.  The 
statute  of  the  state  required  a  conditional  sales  contract  to  be  re- 
corded to  be  good  against  Innocent  purchaser.  Carver  while  still 
indebted  sold  the  machine  to  the  defendant.  The  contract  in  ques- 
tion was  not  recorded.  The  Sewing  Machine  Company  sues  the  de- 
fendant for  possession,  asserting  that  it  bad  title.  Can  plaintiff  pre- 
vail? 

CHAPTER  10. 

60.  A  made  a  contract  with  B  for  sale  by  B  to  A  of  20  car- 
loads of  sauer  kraut,  specifying  "kraut  of  good  quality,  1913  pack, 
equal  to  that  furnished  by  seller  during  season  of  1911."  Both  par- 
ties,  when  the  contract  was  signed,   believed  that  the  kraut  was  to 
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be  manufactured  at  B's  factory.  B  tenders  kraut  not  made  at  B's 
factory  and  that  is  A's  only  objection  to  it.  Is  the  objection  good? 
(Adapted  from  A.  G.  Behman  Co.  v.  Island  City  Pickle  Co.,  208  Fed. 
1014.) 

61.  If  goods  arrive  late,  must  defendant  accept  them?  Can  he 
accept  and  sue  for  damages? 

62.  Where  a  quantity  is  stated  and  the  words  "more  or  less" 
or  their  equivalent  are  stated,  what  is  their  import? 

63.  A  sold  goods  to  B  to  be  put  on  cars  at  New  York  for  ship- 
ment to  B  in  Chicago.  Goods  lost  enroute.  Has  A  performed  his 
contract  ? 

64.  Plaintiff  sold  defendant  a  refrigerating  plant  under  an  ex- 
press warranty,  providing  for  a  test,  and  providing  that  an  accept- 
ance after  the  test  would  be  in  full  discharge  of  all  obligations  under 
the  contract,  and  further  providing  that  use  after  the  time  for  re- 
jection would  be  an  acceptance.  Defendant  kept  the  machine  after 
such  period,  but  now  claims  in  defense  to  a  suit  for  the  purchase 
price  that  the  warranty  was  broken.  Is  the  defense  good?  (Fred 
W.  Wolf  Co.  V.  Monarch  Refining  Co.,  252  lU.  491.) 

CHAPTEE  11. 

65.  If  goods  have  not  been  delivered  to  buyer  and  title  has  not 
passed,  and  buyer  breaks  the  contract,  what  are  the  seller's  remedies? 

66.  In  such  a  case,  state  specifically  whether  seller  can  sue 
for  the  price. 

67.  What  is  a  seller's  lien?     How  is  it  lost? 

68.  If  title  was  passed  to  buyer  and  goods  are  still  in  seller's 
possession,  can  seller  take  back  the  title  for  buyer's  default? 

69.  In  such   a  case  can   the  seller  sue  for  purchase  price? 

70.  If  seller  has  delivered  the  goods  to  buyer  and  title  has  not 
passed,  can  seller  reclaim  the  goods  if  purchase  price  not  paid? 
What  is  the  rule  in  conditional  sales? 

71.  What  is  right  of  stoppage  in  transitu? 

CHAPTER  12. 

72.  What  is  the  measure  of  a  buyer's  damages  for  refusal  of 
seller  to  pass  title  and  deliver  goods? 

73.  If  title  has  not  passed,  can  the  buyers  get  the  goods  them- 
selves ? 

74.  If  the  seller  has  broken  a  warranty,  may  the  buyer  reject 
the  goods?     May  he  accept  and  sue  on  a  broken  warranty? 
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(References  are  to  sections.) 
A. 

Acceptance, 

as  waiver,  82. 
Appropriation  of  goods  to  contract,  59. 
Approval,  sales  upon,  38. 
Ascertained  goods, 

title  passes  when,  36. 
Assignment  of  documents  of  title,  20-25. 

B. 

Bailee,  see  also  "Bailment," 

duty  of  care,  5. 

use  of  property  by,  6. 

lien  of,  7. 
Bailment, 

defined,  1. 

kinds  of,  2. 

distinguished  from  sale,  3. 
Barter  defined,  27. 
Bills  of  lading,  see  also  "Documents  of  Title," 

title  reserved  by,  32. 
Bulk  sales, 

statutes  governing,  73. 


Caveat  emptor,  44. 
Chattel  mortgages, 

when  to  be  recorded,  75. 
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(References  are  to  sections.) 
Common  carrier, 

defined,  11. 

duty  of  service,  12. 

to  carry  safely,  13. 

delay  of,  14. 
Conditional  sale, 

defined,  28. 

risk  of  loss  in,  62. 

recording  of,  72. 
Consignment, 

of  bailment,  3. 

does  not  estop  owner  to  assert  title,  65. 
t^onsignee  as  bailee,  3. 
Contract  to  sell,  defined,  26. 

D. 

Damages  for  breach,  87-88. 
Delivery, 

to  carrier,  80. 

to  buyer,  79.  ' 

Delivery  and  acceptance, 

under  statute  of  frauds,  34. 
Demurrage,  18. 
Description, 

implied  warranties  by,  48. 
Destruction  of  goods, 

before  contract  of  sale,  39. 

after  contract  of  sale,  40. 
Documents  of  title, 

defined,  16. 

kinds  of,  19. 

transfer  of,  20-25. 


Estoppel  to  assert  title, 

when  none,  dZ-t^i. 

when  existing,  67-79 
Express  warranty, 

defined,  42. 

orally  made,  43. 


E. 
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(References  are  to  sections.) 
F. 
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Factors'  Acts,  74. 
Form  of  contract, 

what  required,  30. 

under  statute  of  frauds,  31-36. 
F.  O.  B., 

meaning  of,  60. 
Free  on  board, 

meaning  of,  60. 
Freight,   15. 
Fraud, 

presumed  from  retention,  71. 
Frauds,  Statute  of, 

provisions  of,  31. 

does  not  apply  when,  32-35. 

what  contracts  within,  36. 
Fungible  goods, 

sale  of  part  of,  -54. 
Future  goods,  sale  of,  38. 


G. 


Gifts  defined,  29. 


Implied  Warranty, 

defined,  42,  43,  46. 

those  of  title,  47. 

in  sale  by  description,  48. 

in  sale  by  sample,  49. 

of  merchantability,  48. 

of  fitness  of  purpose,  50. 

available   against  whom,  51. 
Indicia  of  title, 

clothing  with,  69. 
Innkeeper, 

defined,  10. 

rights  and  duties  of,  10. 
Installment  sales,  79. 
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(References  are  to  sections.) 
J. 


Jus  dtsponendi, 

retention  of,  61. 

I*. 

Lien, 

unpaid  seller  has,  89. 
how  lost,  89. 
Loss,  risk  of,  upon  whom,  62. 


Memorandum, 

required  by  statute  of  frauds,  35. 
Merchantability, 

warranty  of,  48. 

N. 

Negotiation  of  documents,  of  title,  20-25. 

O. 

Obligation  of  parties,  76-79. 
Opinions,  are  not  warranties,  42. 
Oral  warranties,  43. 

P. 

Payment, 

under  statute  of  frauds,  8. 
Pledge  defined,  8. 
Potential  existence,  12. 
Provisions, 

warranty  in  sale  of,  22. 
Price,  27. 
Public  service  business,  9. 
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Quahty, 

warranty  of,  48-50. 

when  waived,  57. 
Quantity, 

as  term  of  contract,  79. 


Resale, 

right  of,  60,  6b. 
Reservation  of  title,  61. 
Rescission,  61,  62,  65. 
Remedies, 

of  seller,  83-97. 

of  buyer,  98-104. 
Retention  of  possession,  71. 
Risk  of  loss,  62. 
Rules  as  to  when  title  passes,  56-60. 


Sale, 

defined,  26. 

distinguished, 

from  gifts,  29. 
from  bailment,  3. 

formalities  in,  30-36. 

warranties  in,  15-22.    (See  "Warranty.") 
Sample, 

warranties  in  sale  by,  49. 
Signature, 

required  by  statutes  of  frauds,  35. 
Soundness,  warranty  of,  in  horse,  42. 
Statute  of  Frauds, 

see.  Frauds,  Statute  of. 
Stock  in  trade, 

sold  in  bulk,  73. 
Stoppage  in  transit,  97. 
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(References  are  to  sections.) 
T. 

Time, 

of  performance,  11. 
Transfer  of  title, 

defined,  53. 

of  goods  unascertained,  54. 

of  goods  ascertained,  55. 

rules  of,  56-60. 

owner  may  assert  title  when,  63-66. 

owner  may  not  assert  title  when,  67-75. 

by  transfer  of  documents  of  title,  20-25. 

U. 

Unascertained  goods  cannot  be  sold,  54. 

W. 

Warehouse   receipts,   16. 
Warranty, 

defined,  41. 

express  or  implied,  41. 

express,  defined,  42. 

oral,  43. 

implied, 

those   of  title,  47. 

in  sale  of  description,  48. 

in   sale   by  sample,   49. 
of  merchantability,  48. 
of  fitness  for  purpose,  50. 
none  by  remote  seller,  51. 
waived  by  acceptance  when,  82. 
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NEGOTIABLE  PAPER. 

PART  I. 
GENERAL   NATURE  AND   HISTORY. 

CHAPTER  1. 

GENERAL  DESCRIPTION  OF  NEGOTIABLE  PAPER. 

Sec.  1.  MEANING  OF  THE  WORD  "NEGOTIABLE." 
By  the  term  "negotiable"  as  applied  to  obligations  to  pay 
money  is  denoted  a  quality  by  virtue  of  which  the  obligation 
so  described  is  assignable  at  law  by  the  payee  (and  his  as- 
signees), in  some  cases  by  mere  delivery  and  in  others  by 
indorsement,  to  vest  in  each  succeeding  transferee  not  only 
the  legal  title  thereto  and  the  direct  obligation  to  him  of 
the  original  debtor  without  notice  to  such  orignnal  debtor,  but 
when  acquired  under  certain,  circumstances,  such  title  is  un- 
affected by  the  equities  or  defenses,  if  any,  of  such  debtor 
against  his  original  promisee. 

A  negotiable  instrument  is  an  evidence  of  a  money 
indebtedness.  Claims  against  debtors  in  any  form  are 
now  in  all  jurisdictions  assignable  by  the  claimant.  But 
such  claims  although  assignable  are  not  negotiable  unless 
having  certain  "formal  requisites"  hereinafter  described. 

The  general  character  of  an  instrument  assumed  to  be 
negotiable  may  be  indicated  by  the  following  process  of 
reasoning. 

In  the  first  place,  the  fundamental  idea  of  contract  in 
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English  and  American  law  is  that  of  an  agreement  en- 
tered into  by  persons  who  have  chosen  to  deal  with  each 
other  upon  terms  they  have  both  been  willing  to  make 
with  full  freedom  to  mutually  regulate  the  manner  of 
performance,  mutually  change  the  provisions  thereof, 
and  to  oppose  each  to  the  other  mutual  defenses,  equities 
and  set-offs.  In  other  words,  a  contract  sets  up  an  en- 
tirely personal  relationship  which  neither  party  without 
the  consent  of  the  other  can  change  or  disturb  by  trans- 
ferring his  rights  thereunder  to  any  third  person. 

However,  it  is  also  recognized  that  a  contractual  right 
and  especially  a  right  to  money  cannot  be  of  its  utmost 
value  to  the  claimant  unless  he  can  dispose  of  it  to 
another  and  thereby  accelerate  for  himself  its  realization. 
And  if  such  transfer  to  another  can  be  accomplished 
without  overthrowing  or  materially  impairing  the  funda- 
mental idea  of  contract  as  a  personal  arrangement,  the 
law  ought  to  permit  the  claimant  so  to  transfer  it  even 
without  the  consent  of  the  debtor — leaving  to  such 
debtor  all  the  rights,  equities  and  defenses  that  he  would 
have  had  had  there  been  no  such  transfer.  If  a  man 
must  pay  a  debt  arising  out  of  contract,  it  cannot  be 
material  to  him  to  whom  he  pays  except  to  know  that 
the  recipient  is  truly  entitled  to  it.  But  it  is  material 
to  him  that  he  shall  not  pay  more  than  he  really  owes. 
The  law  therefore  developed  that  notwithstanding  the 
personal  theory  of  contractual  relationship,  assignment 
of  mere  rights  would  be  allowed  even  without  the  consent 
of  the  other  party  to  the  contract,  but  that  such  assign- 
ment could  not  carry  with  it  any  greater  right  than  the 
assignor  had  to  convey.  The  assignee  would  merely 
stand  in  the  shoes  of  the  assignor.  Defenses,  if  any,  of 
prior  payment,  non-performance  of  contract,  fraud, 
duress,  set-off,  could  be  as  effectually  urged  against  the 
assignee  as  against   the  assignor.     Furthermore  such 
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assignee  must  give  notice  that  he  had  acquired  the  claim 
in  order  to  make  it  effective  against  the  debtor,  and  it 
became  effective  at  the  time  of  such  notice  only.  Such 
is  the  law  of  assignment  of  contractual  indebtedness,  a 
law  resulting  as  a  sort  ot  a  compromise  between  the  strict 
personal  theory  of  contract  and  the  policy  of  the  law 
that  what  one  has  in  the  nature  of  an  asset  should  be  a 
vendible  commodity;  a  law  representing  more  or  less  of 
an  inroad  into  the  law  of  contracts,  and  at  first  reluc- 
tantly recognized. 

Example  1.  A,  a  merchant,  sells  his  book  accounts  to 
B.  One  of  them  is  an  item  against  X  for  the  purchase 
price  of  a  m_achine.  X  must  pay  B  under  this  assign- 
ment, but  if  he  has  any  defense  against  A  whether  of 
fraud,  breach  of  warranty,  failure  to  get  the  machine, 
payment  already,  or  whatever  it  may  be,  he  may  inter- 
pose such  defense  against  B  although  B  was  entirely 
ignorant  of  the  defense  and  gave  full  face  value  for  the 
claim.  Furthermore  X  may  pay  A  the  claim  and  thereby 
cancel  the  indebtedness  even  after  the  assignment  unless 
he  knows  from  A  or  B  that  B  has  acquired  the  claim. 

But  there  was  early  felt  a  need  in  the  commercial 
world  that  one's  obligation  to  pay  money,  might,  when 
the  parties  so  desire,  be  made  instruments  of  credit  to 
bear  upon  their  face  the  obligation  of  the  debtor  accord- 
ing to  the  tenor  thereof,  or,  to  state  it  another  way,  that 
obligations  to  pay  money,  should,  so  far  as  possible,  have 
the  characteristics  of  money;  and  this  need  requires  that 
the  obligation  shall  be  separable  from  the  transaction  in 
which  it  arose  and  circulable  as  an  independent  and 
absolute  obligation  in  itself;  so  that  when  suit  is  finally 
brought  thereon  by  one  who  has  acquired  it,  the  equities, 
if  any,  between  the  original  parties  cannot  be  raised  for 
adjustment  against  the  present  plaintiff.  He  has  ac- 
quired the  direct  obligation  of  the  debtor  to  pay  to  him 
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the  obligation  according  to  the  written  terms,  whatever 
may  be  the  hidden  defenses.  This  is  contrary  to  the 
general  concept  of  contract,  and  it  is  so  because  in  the 
particular  case  the  parties  have  desired  it  to  be  so,  and 
have  indicated  their  desire  by  the  adoption  of  a  form 
of  obligation,  and  the  law  has  recognized  the  desire  and 
given  it  eflfect. 

It  is  for  this  reason  that  form  is  so  important  in  the 
law  of  negotiable  paper,  and  the  reason  that  the  law  says 
that  "an  instrument  to  be  negotiable  must  conform  to 
the  following  requirements"  (which  are  hereinafter 
enumerated  and  considered). 

Example  2.  If  in  Example  1,  X's  obligation  had  been 
set  forth  in  the  form  of  a  negotiable  promissory  note, 
B'S  acquisition  of  it  (under  the  rules  prescribed  to  make 
him  a  holder  in  due  course  as  indicated  hereafter)  would 
make  X  liable  to  B  upon  the  note  according  to  its  tenor, 
without  respect  to  secret  equities  or  defenses,  and  further- 
more B  would  not  have  to  give  notice  to  X  that  he  had 
acquired  it  in  order  to  prevent  further  dealings  between 
A  and  X  in  respect  to  the  note.  X  must  constantly 
assume  that  the  note  may  have  been  negotiated,  and 
therefore  should  not  pay  it  except  upon  its  presentation. 

Negotiable  paper  in  addition  to  being  so  negotiable 
may  serve  the  purpose  of  adjusting  accounts  between 
parties  without  the  actual  transfer  of  funds,  and,  histor- 
ically, that  was  the  main  reason  that  led  to  its  invention 
upon  the  continent  of  Europe.^ 

I.  "From  these  different  places  they  [Italian  bankers]  corre- 
sponded with  one  another,  and  doubtless  before  the  beginning  of 
.the  thirteenth  century  commenced  the  custom  of  receiving  money 
in  one  place  to  be  paid  out  by  an  order  upon  their  correspondents 
in  another.  The  merchants  who  traveled  from  country  to  country 
to  trade  and  attend  the  various  marts  and  fairs  were  thus  saved 
the  expense  and  risk  of  transporting  money  in  specie." — Street, 
Foundations  of  Legal  Liability,  Vol.  2,  Ch.  31. 
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For  instance,  suppose  that  merchant  A  in  the  city  of  X 
has  business  with  parties  in  the  city  of  Y,  and  merchant 
B  in  the  city  of  Y  has  business  with  parties  in  the  city  of 
X.  If  A  and  B  arrange  for  each  to  accept  the  other's 
drafts  upon  him,  funds  need  not  pass  between  X  and  Y 
except  upon  periodical  adjustment  of  accounts.  Varia- 
tions of  this  situation  could  be  suggested,  but  the  example 
shows  the  convenience  of  the  draft  or  bill  of  exchange 
to  perform  the  function  mentioned. 

Sec.  2.  PECULIARITIES  OF  NEGOTIABLE  PAPER 
AS  DISTINGUISHED  FROM  INSTRUMENTS  NOT 
NEGOTIABLE.  Negotiable  paper  is  distinguishable  from 
other  forms  of  simple  contracts  (1)  in  the  quality  of  its  trans- 
ferability as  above  described,  (2)  in  the  fact  that  a  considera- 
tion will  be  presumed,  and  (3)  in  the  allowance  of  days  of 
grace  after  maturity  (now  generally  abolished). 

Negotiable  paper  has  three  qualities  distinguishing  it 
from  other  forms  of  indebtedness. 

(1)  Transferability,  as  above  described.  This  led  to 
the  following  incidents : 

(a)  Manner  of  transfer,  being,  in  certain  cases, 

by  mere  delivery,  and,  at  most,  by 
mere  indorsement  of  the  name  of  the 
payee  or  other  holder. 

(b)  Acquisition  of  title  by  transferee  without 

necessity  of  notice  to  debtor  that  he  has 
acquired  it',  for,  being  negotiable,  the 
debtor  must  always  bear  in  mind  that 
it  may  have  been  negotiated. 

(c)  Title  of  transferee  unaffected  by  equities,  as 

explained  above. 
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(d)  The  establishment  of  rules  governing  the 

transfer  for  the  protection  of  all  parties 
concerned. 

(e)  The   additional    contingent    obligation    of 

successive  transferors. 

(2)  Consideration  presumed.  Even  as  between  the 
original  parties  a  consideration  is  presumed  in  the  case 
of  negotiable  paper,  until  denied.  A  case  is  not  made  on 
other  simple  promises  until  the  promisee  proves  the  con- 
sideration. But  a  prima  facie  case  is  made  on  negotiable 
paper  by  the  instrument  itself. 

(3)  Days  of  Grace  were  allowed  on  negotiable  paper. 
That  is,  until  three  days  had  elapsed  after  the  paper 
was  by  its  terms  mature,  it  was  not  due,  and  suit  was 
premature  if  begun  before  that  time.  But  days  of  grace 
have  generally  been  abolished  and  are  not  recognized 
in  the  Uniform  Act. 


CHAPTER  2. 

NEGOTIABILITY   OF   VARIOUS    INSTRUMENTS 

A.    General  Types  of  Instruments  Governed  by  Negotiable 
Instruments  Law. 

Sec.  3.  PROMISSORY  NOTES.  Promissory  notes  are 
promises  to  pay  money  and  are  negotiable  when  drawn  as  re- 
quired by  the  negotiable  instruments  law. 

Promissory  notes  are  defined  in  the  Uniform  Nego- 
tiable Instruments  Law  as  follows: 

"A  negotiable  promissory  note  within  the  meaning  of 
this  act  is  an  unconditional  promise  in  writing,  made 
by  one  person  to  another,  signed  by  the  maker,  engaging 
to  pay  on  demand  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money,  to  order  or  to  bearer. 
When  a  note  is  drawn  to  the  maker's  own  order,  it  is 
not  complete  until  indorsed  by  him."  l^ 

Example  3.     Form  of  Promissory  note. 

$100.00  Chicago,  111.,  July  1st,  1920. 

August  first,  1920,  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  William  Smith,  the  sum 
of  One  Hundred  (100)  Dollars,  at  1011  Blank  Street, 
Chicago,  Illinois,  with  interest  at  6  per  cent,  per 
annum,  after  the  date  hereof. 

(sd.)    Walter  W.  Johnson. 

la.  Uniform  Negotiable  Instruments  Law,  Sec.  184. 
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A  promissory  note,  as  the  name  indicates,  is  the  ex- 
pression of  a  promise.  To  be  valid  as  a  contract  between 
the  parties,  there  must  be  all  the  essential  elements 
necessary  to  the  formation  of  a  contract.  To  be  a 
negotiable  instrument,  it  must  contain  other  elements. 
What  those  elements  are  is  indicated  in  the  definition 
above,  but  as  they  are  hereafter  more  particularly  dis- 
cussed, they  will  not  be  further  noticed  here. 

The  parties  to  a  negotiable  promissory  note  are: 
the  maker,  who  is  the  promisor,  and  the  payee,  or  the 
one  to  whom  the  promise  to  pay  is  made.  But  the  payee 
may  be  described  as  "the  bearer,"  in  which  event  the 
instrument  may  be  transferred  with  or  without  indorse- 
ment. If  the  payee  is  named  he  must  indorse,  and  he  is 
then  called  an  indorser,  as  are  all  other  subsequent  trans- 
ferors who  place  their  names  on  the  back  of  the  instru- 
ment. 

The  power  to  evidence  a  debt  in  the  form  of  a  nego- 
tiable promissory  note  secures  to  one  a  better  credit 
than  perhaps  he  could  otherwise  obtain.  For  it  may  in 
any  particular  instance  enable  his  creditor  to  immediately 
realize  on  the  debt  by  a  sale  to  another,  who  purchasing 
before  maturity  and  with  no  knowledge  of  any  defense 
against  the  note,  knows  that  he  can  enforce  it  according 
to  its  tenor,  restrained  only  by  the  insolvency  of  both 
the  maker  and  the  payee,  who  is  now  indorser,  and  even 
this  restraint  would  be  removed  were  the  note  adequately 
secured.  And  in  a  suit  upon  a  promissory  note  it  is  not 
necessary  to  prove  the  consideration,  that  is,  the  trans- 
action out  of  which  it  arose,  unless  a  defense  is  made 
denying  consideration. 

Sec.  4.  BILLS  OF  EXCHANGE.  Bills  of  exchange  are 
orders  for  the  payment  of  money  and  are  negotiable  if  drawn 
as  reqtiired  by  the  negotiable  instruments  law. 
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"A  bill  of  exchange  is  an  unconditional  order  in  writ- 
ing addressed  by  one  person  to  another  signed  by  the 
person  giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pay  on  demand  or  at  a  fixed  or  determin- 
able future  time  a  sum  certain  in  money  to  order  or  to 
bearer.  "2 

Example  4.     Form  of  bill  of  exchange. 

Cincinnati,  Ohio,  June  1,  1920. 

One  month  after  date,  pay  to  the  order  of  William  H. 
White,  One  Hundred  Dollars.  Value  received,  and 
charge  to  the  account  of 

(sd.)    Walter  W.  Johnson. 
To  Oliver  Smith, 

Chicago,  Illinois. 

An  acceptance  of  the  above  bill  would  read  as  follows : 

"Accepted,  Chicago,  June  3rd,  1920,"  and  would  be 
written  across  the  face  of  the  bill. 

A  bill  of  exchange  is  an  order  drawn  by  one  person, 
in  favor  of  another  upon  a  third.  To  be  negotiable  it 
must  contain  the  elements  indicated  in  the  definition, 
but  as  these  are  discussed  hereafter,  they  need  not  be 
further  noticed  here. 

Bills  of  exchange  are  either  "foreign"  or  "inland." 
"An  inland  bill  of  exchange  is  a  bill  which  is,  or  on  its 
face  purports  to  be,  both  drawn  and  payable  within  this 
state.  Any  other  bill  is  a  foreign  bill.  Unless  the 
contrary  appears  on  the  face  of  the  bill,  the  holder  may 
treat  it  as  an  inland  bill."^  The  importance  of  distin- 
guishing between  foreign  and  inland  bills  will  appear 
later  herein. 

2.  Uniform  Nego.  Instru.  Law,  Sec  126. 

3.  Uniform  Nego.  Instru.  Law,  Sec.  129. 
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Bills  of  exchange  are  sometimes  drawn  in  "sets," 
usually  consisting  of  similar  papers  called  "parts," 
usually  three,  each  one  referring  to  the  others,  and  all 
constituting  one  bill.  Care  should  be  taken  in  dealing 
with  bills  so  drawn  as  double  liability  may  ensue.  Ac- 
ceptance by  the  drawee  should  be  on  one  part  only. 
See  Sections  178  to  183  in  Appendix  A. 

Sec.  5.  CHECKS.  Checks  are  orders  to  pay  money  upon 
banks  by  depositors  and  are  negotiable  if  drawn  as  required 
by  the  negotiable  instruments  law.  "A  check  is  a  bill  of  ex- 
change drawn  on  a  bank  payable  on  demand."  ^ 

Example  5.     Form  of  check. 

No.  1490.  Chicago,  July  1st,  1920 

THE  BLANK  TRUST  AND  SAVINGS  BANK. 

Pay  to  the  order  of John  Smith $1000 

One  Thousand Dollars. 

(sd.)     Wm.  Jones. 

A  check  is  a  kind  of  a  bill  of  exchange  and  is  governed 
as  far  as  may  be  by  the  same  rules  that  govern  bills  of 
exchange.    But  there  are  these  distinctions. 

(1)  A  check  is  drawn  on  a  bank  or  banker; 

(2)  By  one  who  thereby  asserts  that  he  is  a  depositor 
and  has  funds  in  a  checking  account  sufficient  to  cover 
the  check. 

(3)  The  check  is  always  payable  on  demand,  whereas 
a  bill  of  exchange  may  or  may  not  be. 

(4)  A  check  is  not  intended  to  remain  out  unpre- 
sented  for  payment  except  for  a  brief  period. 

4.  Uniform  Nego.  Instru.  Law,  Sec  185. 
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6.    Special  Forms  of  Bills,  Notes  and  Checks. 

Sec.  6.    IN  EXPLANATION. 

The  above  described  instruments — bills  of  exchange, 
promissory  notes  and  checks — are  in  commercial  life 
for  all  practical  purposes  all  of  the  kinds  of  negotiable 
paper.  There  are,  however,  types  of  each  kind  serving 
special  purposes,  and  going  by  special  names,  but  being 
nevertheless  essentially  either  bills  of  exchange,  promis- 
sory notes  or  checks,  and  not  being  negotiable  unless 
complying  with  the  rules  governing  the  requirements  of 
those  instruments.  Below  are  described  some  of  these 
special  forms. 

Sec.  7.  CERTIFICATES  OF  DEPOSIT.  A  certificate 
of  deposit  is  an  instrument  issued  by  a  bank  reciting  a  deposit 
of  a  certain  sum  of  money,  payable  to  order  on  demand  or  at 
a  fixed  time.  It  is  negotiable,  if  drawn  properly,  being  a  form 
of  promissory  note.s 

Example  6.     Certificate  of  deposit. 

No.  1008.  Chicago,  July  1,  1920. 

James  A.  Jones  has  deposited  in  the  16th  National 
Bank  of  Chicago,  Illinois,  Five  Hundred  Dollars,  pay- 
able to  the  order  of  himself  upon  the  return  of  this 
Certificate  properly  indorsed.  Interest  3  per  cent,  per 
annum. 

Not  subject  to  check. 

William  Randolph, 

Cashier. 

5.  Kushner  v.  Abbott,  156  la.  598. 
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Sec.  8.  CORPORATE  AND  MUNICIPAL  BONDS. 
Bonds  issued  by  private  corporations  and  by  municipalities  are, 
as  customarily  drawn,  negotiable  promissory  notes. 

Bonds  of  municipalities  and  of  corporations  are  in 
form  and  effect  promissory  notes,  secured  in  the  case  of 
municipalities  by  the  taxing  power,  and  secured  in  the 
case  of  corporations  by  a  mortgage  or  trust  deed  upon 
specified  assets  of  the  debtor. 

Bonds  are  in  form  "registered"  or  "coupon"  bonds. 
A  registered  bond  is  one  transferable  only  upon  the 
books  of  the  company,  interest  being  payable  to  the 
registered  holder. 

Coupon  bonds  are  payable  to  bearer  and  the  interest 
payments  are  evidenced  by  coupons  which  are  them- 
selves payable  to  bearer  and  negotiable. 

Sec.  9.  TRADE  ACCEPTANCES.  A  trade  acceptance  is 
a  time  bill  of  exchange  drawn  by  a  seller  of  merchandise  on 
the  buyer  for  the  purchase  price  of  the  goods,  accepted  by  the 
buyer  with  the  time  and  place  of  payment. 

Example  7.      Form  of  Trade  Acceptance.^ 

A  trade  acceptance  is  a  form  of  bill  of  exchange,  and 
complies  with  the  definition  of  an  accepted  bill  of  ex- 
change, but  it  is  drawn  upon  and  accepted  by  a  buyer  of 
goods  for  the  purchase  price  thereof  and  so  states  upon 
its  face.  Its  object  is  to  provide  the  buyer  immediately 
with  an  instrument  of  credit  which  he  may  use  if  he 
wishes  funds  at  once  by  discounting  the  same  at  his  bank 
or  by  using  it  as  he  may  use  any  other  negotiable  paper. 
The  trade  acceptance  practice  is  designed  to  replace  the 

6.  See  opposite  page. 
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discount  system  which  has  been  generally  prevalent 
throughout  the  country. 

In  case  the  trade  acceptance  is  used  the  procedure  is 
about  as  follows :  The  seller  of  merchandise  sends  with 
the  invoice  a  draft  upon  the  buyer,  payable  in  thirty, 
sixty  or  ninety  days.  The  buyer  writes  his  acceptance 
thereupon  and  returns  it  to  the  seller,  who  may  hold 
it  and  put  it  through  his  bank  for  collection  when  due, 
or  may  discount  it  at  his  bank  for  cash,  or  may  sell  it 
in  the  open  market,  or  may  use  it  instead  of  currency. 
A  buyer  of  the  acceptance  or  a  lender  thereupon  would 
be  in  the  same  superior  position  of  any  holder  in  due 
course  of  commercial  paper  in  that  he  would  be  subject 
to  no  defense  the  buyer  might  later  raise  about  the 
goods,  and  would  be  subject  to  no  set-offs  between  buyer 
and  seller.  The  trade  acceptance  is  known  as  "two 
name"  paper,  that  is,  when  used  by  the  seller  of  goods 
for  credit  or  discount,  it  bears  the  buyer's  liability  as 
drawer  and  the  seller's  liability  as  acceptor. 

Sec.  10.  BANK  DRAFTS.  A  bank  draft  is  a  bill  of  ex- 
change payable  on  demand  drawn  by  one  bank  upon  another 
to  the  order  of  a  person  named  therein,  or  to  bearer.  It  is 
negotiable. 

A  bank  draft  is  a  form  of  a  bill  of  exchange,  and  is 
negotiable. 

C.    Documents  of  Title  Made  Negotiable  by  Statute  but  Not 
Governed  by  the  Negotiable  Instruments  Law. 

Sec.  11.  BILLS  OF  LADING  AND  WAREHOUSE  RE- 
CEIPTS. Bills  of  Lading  and  Warehouse  Receipts  may  be 
drawn  to  order  or  to  bearer  in  which  event  they  have  a 
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quality  of  negotiability,  but  they  are  not  instruments  governed 
by  the  Negotiable  Instruments  Law. 

By  the  common  law  bills  of  lading  and  warehouse 
receipts  are  assignable.  Statutes  in  most  jurisdictions 
have  given  them  (when  drawn  to  order  or  to  bearer) 
a  negotiable  quality.  But  they  are  not  negotiable  in 
the  same  sense  that  bills,  notes  and  checks  are  negotiable. 
They  cannot  be,  inasmuch  as  they  are  in  the  nature  of 
receipts  by  bailees  for  specific  goods,  while  negotiable 
instruments  are  general  obligations  to  pay  money.  The 
law  of  negotiable  paper  does  not  cover  bills  of  lading 
or  warehouse  receipts  notwithstanding  they  may  be 
negotiable  for  they  are  in  their  nature  different  forms  of 
obligations,  and  are  and  must  be  governed  by  a  law 
peculiar  to  themselves.  The  Uniform  Bills  of  Lading 
Act,  and  the  Uniform  Warehouse  Receipt  Act  have 
been  drafted  by  the  Commissioners  on  Uniformity  of 
Legislation  to  govern  these  documents,  under  which 
such  instruments  are  negotiable  if  drawn  "to  order"  or 
"to  bearer"  and  non-negotiable  if  drawn  "straight"  to 
consignee.  But  neither  under  these  acts  nor  any  other 
law  are  "documents  of  title"  to  be  assimilated  with  the 
"negotiable  paper." 

D.    Sundry  Instruments  Assignable  But  Not  Negotiable. 

Sec.  12.  CERTIFICATES  OF  CORPORATE  STOCK.  A 
stock  certificate  is  an  instrument  issued  by  a  corporation  recit- 
ing that  the  bearer  or  person  named  therein  is  the  owner  of 
the  number  of  shares  in  the  corporation  as  therein  stated.  It 
is  freely  transferable,  but  not  negotiable. 

One  of  the  objects  of  incorporation  is  to  secure  a 
free  transfer  of  shares  without  affecting  in  any  way  the 
existing  order  of  affairs  in  the  corporation.    This  trans- 
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fer  is  accomplished  by  means  of  the  certificate  of  stock 
which  is  issued  to  every  stockholder.  Yet  it  cannot  be 
said  that  a  stock  certificate  is  negotiable;  it  is  simply 
assignable.  It  is  not  subject  to  the  rules  governing  com- 
mercial paper.  A  further  consideration  of  such  instru- 
ments should  be  sought  in  the  law  of  corporations. 

Sec.  13.  MORTGAGES  AND  TRUST  DEEDS.  A  mort- 
gage  or  trust  deed  is  a  conveyance  or  lien  given  on  real  or 
personal  property  as  a  security  for  a  debt.  It  is  not  negoti- 
able, but  in  some  states  statutes  confer  a  quasi-negotiability. 

Mortgages  are  assignable  by  the  mortgagee,  but  not 
negotiable,  being  securities  for  debts,  and  not  the  evi- 
dences thereof.  But  the  notes  which  accompany  mort- 
gages are  negotiable  if  correctly  drawn,  and  indorse- 
ment of  such  notes  operates  to  transfer  the  mortgage. 
In  some  states,  statutes  have  been  passed  to  the  effect 
that  if  a  mortgage  secures  and  refers  to  a  negotiable 
promissory  note,  it  shall  also  be  negotiable  in  the  sense 
that  the  defenses  shall  not  be  set  up  to  defeat  foreclosure 
proceedings  which  could  not  be  set  up  in  a  suit  on  the 
note  on  account  of  the  note's  negotiable  character. 

E.    The  Instruments  Within  the  Scope  of  this  Text. 

Sec.  14.  THE  NEGOTIABLE  INSTRUMENTS  HERE- 
IN CONSIDERED.  The  negotiable  instruments  hereinafter 
discussed  are  only  those  properly  falling  imder  the  uniform 
negotiable  instruments  law,  that  is,  bills,  notes,  and  checks, 
and  special  varieties  thereof.  These  are  the  instruments 
which  constitute  the  proper  subject-matter  of  "The  Law  of 
Negotiable  Paper." 

While  various  statutes  in  different  states  have  at- 
tempted to  confer  upon  various  instruments  a  negotiable 
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or  quasi-negotiable  character,  the  discussion  of  them  does 
not  fall  properly  under  a  treatment  of  the  law  of  com- 
mercial paper.  "Commercial  paper"  or  "negotiable 
paper"  or  "negotiable  instruments"  as  they  are  com- 
monly understood  mean  paper  evidencing  a  debt  ulti- 
mately reducible  to  money,  and  not  calling  for  the 
delivery  of  other  property.  They  are  bills,  notes,  and 
checks.  We  shall  hereafter  consider  only  those  three 
forms  of  instruments.  What  is  said  shall  refer  to  bonds, 
certificates  of  deposit,  bank  drafts  or  any  instrument 
payable  in  money,  simply  for  the  reason  that  such 
instruments  are  bills,  notes  or  checks.  The  discussion 
will  have  nothing  to  do  with  and  will  not  apply  to  ware- 
house receipts,  bills  of  lading,  or  any  instrument  which 
does  not  contain  a  promise  or  order  to  pay  money.  The 
Uniform  Negotiable  Instrument  Act  does  not  refer  to 
such  documents  and  it  is  serious  error  to  think  of  them 
as  negotiable  instruments.  For  purposes  of  distinction 
those  instruments  should  be  called  "Documents  of 
Title" — not  "Negotiable  Instruments." 


CHAPTER  3. 
HISTORY  AND  ORIGIN  OF  NEGOTIABLE  PAPER. 

Sec.  15.  CONTINENTAL  ORIGIN  AND  ADOPTION 
IN  ENGLAND.  Bills  of  exchange  originated  among  the 
Florentine  and  Venetian  merchants.  They  came  into  use  in 
England  and  with  promissory  notes  became  negotiable  by  the 
ciistom  of  merchants.^ 

Foreign  bills  of  exchange  are  thought  to  have  been 
invented  by  the  Florentine  and  Venetian  merchants  in 
the  12th  or  13th  century  as  a  means  of  transmitting 
credit  from  one  country  to  another  without  the  need 
of  actually  transferring  money.  The  time  of  their  first 
use  in  England  is  uncertain.  Bills  of  exchange  were  not 
at  first  negotiable,  and  did  not  pass  from  hand  to  hand 
as  they  now  do,  but  became  so  in  the  16th  or  in  the 
early  part  of  the  17th  century. 

Inland  bills  and  promissory  notes  came  into  use  in 
England  about  the  middle  of  the  17th  century.  One  of 
the  Judges  of  England,  Lord  Holt,  in  the  early  part  of 
the  18th  century,  doubted  the  negotiability  of  promis- 
sory notes,^  and  the  Statute  of  3  and  4  Anne,  c.  9,  was 
passed  to  declare  them  negotiable. 

Bills  and  notes  were  first  negotiable  by  the  custom  of 
merchants  and  then  by  reason  of  the  universality  of  such 

7.  Street,  Foundations  of  Legal  Liability,  Vol.  2,  Ch.  31. 

8.  Gierke  v.  Martin,  2  Ld.  Raym.  757, 
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custom,  by  the  common  law.  Many  statutes  have  since 
been  passed  in  respect  to  such  instruments,  but  are  in 
declaration  of  or  addition  or  amendment  to  the  common 
law  whereby  they  were  first  negotiable.  Lord  Holt's 
opinion  in  respect  to  promissory  notes  is  believed  to 
have  been  error. 

In  1878  Judge  M.  D.  Chalmers  published  a  Digest  of 
the  English  Law  of  Bills,  Notes  and  Checks.  His  work 
attracted  much  attention  and  praise,  and  his  services 
were  procured  to  draft  a  bill  which  should  put  the  law 
of  England  in  the  form  of  a  Code,  and  in  1882  the 
English  Bills  of  Exchange  Act  was  enacted  by  Parlia- 
ment. 

Sec.  16.  NEGOTIABLE  PAPER  IN  THE  UNITED 
STATES.  By  the  adoption  of  the  common  law  the  American 
states  adopted  the  law  of  negotiable  paper.  And  the  law  has 
developed  therein  according  to  the  needs  of  the  commercial 
world. 

The  American  commonwealths  adopted  the  English 
common  law.  They  thereby  adopted  the  law  of  negoti- 
able instruments  as  it  was  at  the  date  which  governs 
the  adoption.  Statutes  have  been  passed  from  time  to 
time  which  amend  the  common  law,  but  this  legislation 
up  to  very  recently  has  been  of  a  detached  sort.  After 
Judge  Chalmers'  Act  was  passed  in  England,  the  need  of 
a  similar  codification  was  felt  in  this  country.  It  was 
really  much  more  needed  on  account  of  the  arbitrary 
division  of  our  country  into  various  legislative  jurisdic- 
tions. In  1890  the  legislature  of  New  York  had  author- 
ized the  appointment  of  commissioners  to  confer  with 
commissioners  from  other  states  in  respect  to  uniformity 
in  legislation.  Shortly  afterwards  commissioners  were 
appointed  by  other  states  and  the  Commissioners  on 
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Uniformity  of  Legislation  came  to  be  widely  represen- 
tative. These  commissioners  procured  in  1895  the 
services  of  Mr.  J.  J.  Crawford  to  draw  up  a  Code;  and 
the  results  of  his  labors  were  adopted  in  1896  and  recom- 
mended to  the  various  states  for  passage.  New  York 
was  the  first  state  to  act  upon  such  recommendation  but 
the  Uniform  Negotiable  Instruments  Law,  with  some 
minor  changes  in  various  instances,  has  been  adopted  as 
noted  in  Appendix  A  in  which  the  text  of  said  Act  is  set 
out  verbatim. 


PART  II. 

THE  FORMATION  OF  THE  CONTRACT. 
CHAPTER  4. 

EXPRESSION— NEGOTIABLE  FORM  (1)  FORMAL 
REQUISITES. 

Sec.  17.  IN  GENERAL.  Certain  elements  are  required 
by  law  to  be  present  in  any  instrument,  as  essential  to  nego- 
tiability. While  it  cannot  be  said  that  there  are  any  particu- 
lar words,  exclusively  necessary  to  express  these  elements, 
adherence  to  forms  approved  by  usage  is  highly  desirable. 

The  law  provides  that  an  instrument  to  be  negotiable 
"(1)     Must  be  in  writing  and  signed  by  the  maker  or 
drawer ; 

(2)  Must  obtain  an  unconditional  promise  or  order 
to  pay  a  sum  certain  in  money; 

(3)  Must  be  payable  on  demand,  or  at  a  fixed  or 
determinable  future  time; 

(4)  Must  be  payable  to  order  or  to  bearer; 

(5)  Where  the  instrument  is  addressed  to  a  drawee, 
he  must  be  named  or  otherwise  indicated  therein  with 
reasonable  certainty."  ^ 

The  negotiability  of  an  instrument  is  indicated  by 
the  inclusion  of  the  elements  above  prescribed.    They  are 

p.  Nego.  Instru.  Act,  Sec.  i. 
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elements  whose  existence  is  shown  by  the  form  of  the 
language  used.  That  language  must  be  definite  and 
unconditional.  It  is  by  the  form  that  the  intention  of 
the  issuer  to  issue  paper  that  shall  be  negotiable  is  made 
manifest.  Therefore  while  it  is  true  that  "the  instru- 
ment need  not  follow  the  language  of  this  act,  but  any 
terms  are  sufficient  which  clearly  indicate  an  intention 
to  conform  to  the  requirements  hereof "  ^^  still  inasmuch 
as  such  instruments  are  intended  to  circulate  much  as 
money  does,  their  negotiable  quality  ought  to  be  indi- 
cated in  a  manner  beyond  doubt ;  therefore,  the  simpler 
the  form,  and  the  closer  it  corresponds  to  approved 
usage,  the  better.  As  it  has  been  said:  "By  the  law 
merchant  and  the  statutes  of  the  state  in  aid  thereof, 
negotiable  instruments  occupy  a  highly  useful  and  val- 
uable place  in  the  commerce  and  business  of  our  people. 
There  is  no  other  form  of  contract  known  that  in  so  few 
words  may  contain  so  many  well  understood  and  thoroughly 
established  legal  rights  and  liabilities."^^ 

The  various  requisites  may  now  be  discussed. 

A.    "It  Must  be  in  Writing  and  Signed  by  the  Maker  or 
Drawer." 

Sec.  18.  WRITING  AND  SIGNATURE.  Writing  and 
signature  of  maker  or  drawer  are  essential  to  negotiability. 

Our  natural  conception  of  a  negotiable  instrument  is 
that  of  a  written  paper. 

"Writing"  includes  print.12  The  substance  of  the 
impression  may  be  ink  or  lead.^^    The  former  is  of  course 

ID.    Id.  Sec  ID. 

11.  Smith  V.  Myers,  207  111.  126. 

12.  Nego.  Instru.  Act,  Sec.  191. 

13.  Geary  v.  Physic,  5  B.  &  C  (Eng.)  234. 
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preferable  from  the  standpoint  of  sound  and  safe  busi- 
ness practice. 

Signature.  An  instrument  to  be  negotiable  must  be 
signed. 

"No  person  is  liable  on  the  instrument  whose  signa- 
ture does  not  appear  thereon,  except  as  herein  otherwise 
expressly  provided.  But  one  who  signs  in  a  trade  or 
assumed  name  will  be  liable  to  the  same  extent  as  if  he 
had  signed  in  his  own  name."i* 

Example  8.  A  note  signed  "Western  Novelty  Co., 
Unincorporated"  binds  all  who  go  under  that  trade 
name,  assuming  that  the  note  is  given  under  the  author- 
ity of  those  sought  to  be  held. 

Printed  or  lithographed  signature  is  a  legal  signature,*^ 
but  not  good  practice  except  on  bond  coupons,  or  the 
bonds  themselves,  in  which  case  it  ought  to  be  so  pro- 
vided in  the  bond,  and  if  used  on  a  bond,  authentication 
of  each  delivered  bond  ought  to  be  requisite  to  its 
validity. 

Signature  by  agent.  "  The  signature  of  any  party  may 
be  made  by  duly  authorized  agent.  No  particular  form 
of  appointment  is  necessary  for  this  purpose,  and  the 
authority  of  the  agent  may  be  established  as  in  other 
cases  of  agency.  "^^ 

Location  of  signature.  The  signature  is  by  custom  at 
the  bottom  upon  right  hand  side,  but  is  legally  sufficient 
if  in  the  body  of  the  instrument  if  intended  as  a  signature, 
although  precaution  suggests  the  use  of  the  customary 
manner. 

14.  Nego.  Instru.  Act,  Sec.  18;  Jones  v.  Home  Furn.  Co.,  41 
N.  Y.  Suppl.  71. 

15.  Brown  v.  Bank,  6  Hill  (N.  Y.)  443. 

16.  Nego.  Instru.  Act,  Sec.  19. 
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B.    "Must  Contain  an  Unconditional  Promise  or  Order." 

Sec.  19.  UNCONDITIONAL  PROMISE  OR  ORDER. 
An  instrument  to  be  negotiable  "must  contain  an  unconditional 
promise  or  order." 

(1)  In  general. 

A  promissory  note  must  contain  an  absolute  promise, 
a  bill  or  check  an  absolute  order,  to  make  them  negoti- 
able. And  the  absoluteness  of  the  promise  or  order  must 
appear  from  the  language  of  the  instrument,  not  from 
extrinsic  circumstance. 

(2)  Reference  to  transaction  or  consideration  as  affecting 
absolute  character  of  promise  or  order. 

Bills,  notes  and  checks  sometimes  refer  more  or  less 
extensively  to  the  transaction  to  which  they  relate,  and 
the  question  presents  itself  whether  such  references  are 
to  be  construed  as  making  the  promise  or  order  condi- 
tional. In  this  connection  it  should  be  first  noted  that 
the  absolute  character  of  the  obligation  as  drawn  does 
not  prevent  defenses  from  being  set  up  as  between  the 
parties  where  the  contract  for  which  the  instrument  was 
given  is  violated  or  the  consideration  in  any  manner 
fails.  For  instance,  if  one  gives  his  promissory  note  to 
another  for  services  to  be  rendered  by  that  other,  the 
note  is  not  negotiable  unless  drawn  as  an  absolute 
promise  to  pay,  yet  nevertheless  if  the  payee  sues,  the 
defense  of  non-performance  can  be  successfully  inter- 
posed as  a  defense.  But  as  against  a  purchaser  from  the 
payee  the  defense  cannot  be  made  as  explained  in 
another  part  of  this  book. 

But  the  negotiable  instruments  law  proceeds  upon  the 
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theory  that  it  is  the  making  of  the  promise  or  order 
absolute  in  form  "which  (with  the  other  requirements) 
indicates  the  intention  of  the  maker  or  drawer  that  the 
obligation  shall  have  negotiability.  For  if  he  makes  it 
conditional,  there  is  a  tying  up  of  the  obligation  with  the 
conditions  of  the  transaction  which  negatives  the  idea  of 
negotiability. 

Is  a  reference  to  the  consideration  or  transaction  a 
qualification  of  the  promise  or  order?  Does  such  refer- 
ence impair  the  requirement  that  the  promise  or  order 
must  be  unconditional?  If  the  maker  writes  upon  the 
note  that  it  is  "given  for  a  horse  this  day  purchased 
from  the  payee"  does  this  in  itself  destroy  absoluteness 
of  the  promise? 

//  the  reference  to  the  consideration  or  transaction  is 
a  mere  recital  by  way  oj  identification,  it  does  not  impair 
negotiability  P 

It  will  be  clearly  seen  upon  reflection  that  a  reference 
to  the  consideration  or  transaction  in  connection  with 
which  the  instrument  arose  cannot  hinder  negotiability, 
provided,  it  is  by  way  of  mere  recital  and  does  not  impose 
conditions  of  performance  or  otherwise.  The  reason  is 
that  when  any  person  purchases  negotiable  paper,  he 
must  assume  that  there  was  a  transaction  in  connection 
with  which  it  was  given,  and  a  consideration  for  which 
it  was  given.  If  he  knows  in  fact  that  there  was  no 
consideration  he  should  not  purchase.  If  he  goes  upon 
the  general  presumption  that  there  is  a  consideration,  it 
cannot  detract  from  the  situation  that  he  be  informed 
definitely  what  the  consideration  was.  This  should 
strengthen  rather  than  weaken  the  case.  If  he  buys  a 
note,  suppose  he  is  told  upon  the  face  of  the  note  that 
it  was  given  for  goods  purchased.     Here  the  general 

17.  Id.  Sec.  3. 
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presumption  of  consideration  to  which  he  Is  entitled,  is 
intensified  into  a  particular  item  of  information.^^  g^t 
he  is  no  more  informed  by  this  fact  that  there  is  anything 
wrong  with  the  note  than  he  would  be,  were  such  nota- 
tion not  made.  Therefore  a  mere  recital  of  the  actual 
consideration  should  have  no  effect  upon  the  negotia- 
bility of  the  instrument. 

Example  9.  Siegel,  Cooper  &  Co.,  merchants  of 
Chicago,  contracted  with  one  D.  Dalziel,  for  street  car 
advertising  to  be  placed  by  him,  and  gave  in  considera- 
tion for  his  undertaking  the  following  note: 

"Chicago,  Mar.  5,  1887. 
^'300 

!"  On  July  1,  1887,  we  promise  to  pay  to  D.  Dalziel,  or 
order,  the  sum  of  three  hundred  dollars,  for  the  privilege 

of   one    framed    advertising   sign,    size    x 

inches,  one  end  of  each  of  159  street  cars  of  North 
Chicago  City  Railway  Co.,  for  a  term  of  three  months 
from  May  15,  1887. 

Siegel,  Cooper  &  Co." 

Dalziel  sold  the  note  for  value  on  the  day  he  received 
it  to  the  bank.  The  work  was  never  done.  In  a  suit 
by  the  bank  against  Siegel,  Cooper  &  Co.,!^  defendant 
claimed  that  the  note  was  nonnegotiable  by  reason  of 
the  recital  of  the  consideration,  but  the  court  held  that 
it  was  a  mere  recital  in  no  way  qualifying  the  absolute- 
ness of  the  promise  to  pay,  and  the  note  was  therefore 
negotiable.  If  the  note  had  said  "subject  to  perform- 
ance by  payee,"  it  would  have  been  nonnegotiable. 

It  appears  by  the  above  case  that  though  the  reference 
to  the  transaction  shows  that  it  is  executory,  the  note  is 

i8.  Hereth  et  al.  v.  Meyer,  2>2  Ind.  511. 
19.  Siegel  V.  Bank,  131  111.  569. 
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still  negotiable.     It  follows  that  it  is  negotiable  if  the 
recital  shows  a  completed  transaction. 

In  case  of  recitals  showing  a  retention  of  title  by  the 
payee  of  the  goods  for  which  the  instrument  is  given, 
the  rule  is  the  same,  although  there  is  some  variance  of 
authority  on  this  point.  But  the  provision  must  not 
qualify  the  promise  or  make  it  in  any  sense  conditional. 

Example  10.  A  note  otherwise  negotiable  in  form 
but  retaining  the  title  for  purposes  of  security  to  pro- 
perty bought  by  the  maker  and  for  which  the  note  was 
given  is  negotiable.^o 

By  statute  in  some  jurisdictions,  certain  notes  given 
for  certain  considerations  must  so  state  upon  their  face, 
and  are  then  to  be  purchased  subject  to  any  defenses 
that  may  exist.  Thus,  under  local  laws,  chattel  mortgage 
notes,  notes  given  for  patent  rights,  etc.,  may  be  subject 
to  special  statutory  considerations,  that  limit  their 
negotiability. 

If  the  reference  to  the  transaction  is  in  form  conditional 
the  instrument  is  not  negotiable. 

The  cases  above  described  in  which  there  is  a  mere 
recital  of,  or  reference  to,  the  consideration  must  be  care- 
fully distinguished  from  cases  in  which  the  payment  of 
the  instrument  is  in  any  way  conditional  upon  or  made 
subject  to  performance  of  the  consideration.  The 
promise  to  pay  must  be  absolute.  Any  verbiage  qualify- 
ing the  obligation  renders  the  note  nonnegotiable. 
There  must  be  an  absolute  promise  to  pay. 

Example  11.  A  note  reading  "12  months  after  date 
we  promise  to  pay  to  ourselves  or  order  $321.25  for 

20.  Welch  V.  Owenby,  175  Pac.  (Okla.)  746;  Chicago  Ry. 
Equipment  Co.  v.  Merchant's  Bank,  136  U.  S.  268;  Mott  v.  Ha- 
vana Nat.  Bank,  22  Hun.  (N.  Y.)  354;  contra,  Sloan  v.  McCarty, 
134  Mass.  245. 
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value  received  and  subject  to  a  policy  held  not  to  be 
negotiable.2i 

(3)  Indication  of  particular  fund,  account,  credit,  etc.,  as 
effecting  absolute  character  of  promise  or  order. 

Bills,  notes  and  checks  sometimes  indicate  a  fund,  an 
account,  or  other  item.  This  is  naturally  more  particu- 
larly true  of  bills  of  exchange  in  which  the  drawer  refers 
the  drawee  to  a  source  of  his  reimbursement  upon  his 
honor  of  the  paper.  Does  the  indication  of  a  fund 
destroy  negotiability? 

If  the  indication  of  the  fund,  account,  credit,  etc.,  does 
not  qualify  the  obligation  to  pay  its  presence  has  no  effect 
upon  the  negotiability  of  an  instrument  otherwise  correctly 
drawn. 

It  is  permissible  in  negotiable  instruments  to  refer  to 
a  fund  or  to  an  account,  or  to  the  fact  of  a  credit  in  the 
drawer's  favor,  out  of  which  the  drawee  may  or  is 
directed  to  reimburse  himself  or  debit  the  drawer, 
provided,  the  intention  is  that  the  obligation  is  such  at 
all  events,  regardless  of  the  existence  of  the  fund,  account 
or  credit,  or  of  its  sufficiency,  that  is  to  say,  provided  the 
obligation  is  drawn  upon  the  drawer's  general  credit, 
and  is  payable  at  all  events,  and  not  drawn  upon  the 
credit  of  a  fund,  account  or  credit. 

Example  12.  A  bill  of  exchange  directing  the  drawee 
to  pay  to  the  payee  or  order  a  specified  sum  of  money 
"on  account  of  contract  between  you  and  the  Snyder 
Planing  Mill  Co."  is  negotiable.22     It  is  an  absolute 

21.  Amer.  Exch.  Bk.  v.  Blanchard,  7  Allen,  333;  Mott  v.  Bank, 
22  Hun.  354. 

22.  First  Nat.  Bk.  v.  Lightner,  74  Kan.  736;  Alger  v.  Scott, 
54  N.  Y.  14;  Brill  V.  Tuthill,  81  N.  Y.  454,  37  Am.  Rep.  454. 
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obligation  and  the  reference  to  the  fund  is  for  book- 
keeping or  identification  or  similar  purpose. 

//  there  is  an  indication  of  a  fund  out  of  which  payment 
is  to  he  made  the  obligation  is  not  negotiable  regardless  of 
the  fact  of  existence  or  sufficiency  of  such  fund. 

A  note,  bill  or  check  payable  out  of  a  particular  fund 
is  not  negotiable  for  there  may  be  no  such  fund,  or  it 
may  be  insufficient.  The  obligation  is  therefore  in  form 
conditional.  The  existence  of  the  fund  and  the  suffi- 
ciency thereof  do  not  change  this  rule,  for  a  negotiable 
instrument  must  be  negotiable  on  its  face  and  not  by  the 
force  of  extrinsic  facts.  If  payable  out  of  a  fund  it  is 
drawn  on  the  credit  thereof  and  is  not  negotiable. 

Example  13.  An  order  reading  as  follows :  "Starkey, 
New  York,  Jan.  6,  1869.  To  A.,  You  will  please  pay  to 
M.  or  order  $2000  on  demand  and  deduct  the  same  from 
my  share  of  the  profits  of  our  partnership  business  in 
malting,"  was  held  not  to  be  negotiable.23 

The  court  said  in  the  above  case:  "The  true  test 
would  seem  to  be  whether  the  drawee  is  confined  to  the 
particular  fund,  or  whether,  though  a  specified  fund  is 
mentioned,  he  would  have  the  power  to  charge  the  bill 
up  to  the  general  account  of  the  drawer  if  the  designated 
fund  should  turn  out  to  be  insufficient.  In  the  final 
analysis  of  each  case,  it  must  appear  that  the  alleged  bill 
of  exchange  is  drawn  on  the  general  credit  of  the  drawer." 

Example  14.  A  promise  to  pay  "out  of  the  profits  on 
the  East  40th  Street  Job"  is  nonnegotiable.24 

23.  Hunger  v.  Shannon,  61  N.  Y.  251. 

24.  Meany  v.  Pool  &  McCord,  136  N.  Y.  610. 
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C.    •'*  *  *  to  Pay  a  Sum  Certain  in  Money." 

Sec.  20.  "SUM  CERTAIN."  Certainty  of  the  sum  pay- 
able  determinable  from  the  language  of  the  instrument  itself, 
is  essential  to  negotiability. 

(1)  In  general 

The  instrument  must  be  to  pay  money  which  is  certain 
in  amount  and  the  certainty  must  appear  from  the 
instrument  itself. 

Example  15.  A  note  provided  for  the  payment  of  all 
taxes  which  might  be  thereafter  assessed  upon  the 
interest  of  the  holder.  Held  nonnegotiable  as  this  pro- 
vision rendered  the  amount  uncertain.25 

If  a  note  is  secured  by  a  real  estate  mortgage  which 
provides  that  the  holder  may  pay  taxes  if  unpaid  by  the 
mortgagor  which  would  then  become  so  much  additional 
indebtedness,  or  contains  similar  provisions  as  to  other 
expenditures,  the  negotiability  of  the  note  is  not  affected 
thereby. 

"The  note  is  given  as  evidence  of  the  debt  and  to  fix 
the  terms  and  time  of  payment.  It  is  usually  complete 
in  itself — a  single,  absolute  obligation.  The  purpose  of 
the  "mortgage  is  simply  to  pledge  certain  property  as 
security  for  the  payment  of  the  note."  26 

(2)  When  sum  held  not  uncertain. 

"The  sum  payable  is  a  sum  certain  within  the  mean- 
ing of  this  act,  although  it  is  to  be  paid : 
1.    With  interest;  or 

25.  Smith  V.  Myers,  207  111.  126. 

s^.  Thorpe  v.  Mindeman,  123  Wis.  149,  68  L.  R.  A.  147. 
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2.  By  stated  installments;  or 

3.  By  stated  installments,  with  a  provision  that  upon 
default  in  payment  of  any  installment  or  of  interest,  the 
whole  shall  become  due;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  the 
current  rate;  or 

5.  With  costs  of  collection,  or  an  attorney's  fee,  in 
case  payment  shall  not  be  made  at  maturity."  ^ 

Example  16.  A  note  (otherwise  correctly  drawn)  was 
payable  in  two  equal  installments,  with  a  provision  that 
the  whole  amount  should  become  payable  upon  default 
in  the  payment  of  the  first  installment.  Contended  that 
this  made  the  note  nonnegotiable.  But,  Held,  the  note 
is  negotiable.28 

Clauses  of  this  sort  are  called  "acceleration  clauses" 
and  if  of  the  nature  indicated  do  not  destroy  negotia- 
bility. But  where  the  holder  has  a  right  to  call  on  the 
maker  to  do  something,  as,  for  instance,  to  deliver  more 
collateral,  or  otherwise  the  note  will  become  mature, 
there  is  a  difference  of  opinion,  the  weight  of  authority 
being  that  such  provisions  destroy  negotiability.^^a 

The  Negotiable  Instruments  Law  in  finding  that  a 
provision  for  exchange  at  a  fixed  rate  or  at  a  current  rate 
establishes  uniformity  where  before  its  adoption  there 
has  been  difference  of  opinion.  In  many  decisions  the 
phrase  "with  current  exchange"  was  deemed  to  make 
the  amount  uncertain  and  therefore  to  destroy  the  note's 
negotiability,  inasmuch  as  the  rate  might  vary.     But 

27.  Nego.  Instru.  Act,  Sec.  2. 

28.  Carlon  v.  Kenealy,  12  M.  &  W.  (Eng.)  139. 

28a.  Holladay  State  Bk.  v.  Hoffman,  35  L.  R.  A.  N.  S.  390  and 
note;  Nickell  v.  Bradshaw,  183  Pac.  13,  at  p.  17,  with  collection 
of  authorities. 
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such  a  holding,  while  possibly  consistent  with  the  general 
theory  that  the  amount  must  be  a  sum  certain,  ignores 
a  convenient  commercial  practice.  That  it  should  be 
declared  that  such  a  provision  shall  not  be  deemed  to 
make  the  amount  uncertain  is  highly  desirable.  Such 
was  hitherto  the  weight  of  authority,^^  and  such  is  now 
the  statutory  law. 

A  provision  in  an  instrument  for  payment  of  "reason- 
able attorney's  fees"  for  collecting  the  same  is  a  stipula- 
tion which  in  many  cases  was  held  to  make  an  instrument 
nonnegotiable.  But  the  weight  of  authority  was  that 
such  a  provision  was  inoperative  if  the  instrument  was 
paid  at  maturity,  and  therefore  did  not  destroy  negotia- 
bility. The  negotiable  instruments  law  has  adopted  the 
viewpoint  of  this  line  of  authority. 

Sec.  21.  PAYMENT  IN  MONEY.  The  instnuncnt  must 
be  payable  in  money  to  be  negotiable. 

(1)     In  general. 

To  come  under  the  operation  of  the  negotiable  instru- 
ments law,  statutory  or  nonstatutory,  an  instrument 
must  be  one  providing  for  payment  in  money.^o  We  have 
already  seen  how  this  requirement  radically  distin- 
guishes negotiable  instruments  from  negotiable  docu- 
ments of  title.  An  instrument  which  calls  for  the 
payment  of  anything  besides  money  may  be  a  good 
contract  or  a  good  order,  but  falls  without  the  class  of 

29.  Hastings  v.  Thompson,  54  Minn.  184. 

30.  "Commercial  paper  shone  as  it  were  by  reflected  light,  and 
derived  its  negotiable  quantities  [qualities?]  from  its  similarity 
to  the  money  in  which  it  was  payable.  Hence  it  is  that  bills  and 
notes  payable  in  anything"  but  money  are  not  negotiable."  Brown 
V,  Perera,  176  N.  Y.  S.  215. 
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negotiable  paper,  though  perhaps  drawn  in  the  form 
thereof. 

Example  17.  A  promise  to  pay  to  bearer  a  certain 
amount  of  "gold"  is  not  negotiable.^^ 

(2)  To  pay  money  and  do  something  else. 

A  promise  to  pay  money  and  to  do  something  else  is 
not  negotiable.^2  xhe  obligation  is  entire  and  such  an 
instrument  cannot  be  rendered  negotiable  by  ignoring 
the  promise  to  do  the  additional  act. 

Example  18.  A  promise  to  pay  money  and  deliver  a 
horse,  is  not  negotiable.^ 

(3)  To  pay  money  or  do  something  else— debtor's  option. 

A  promise  or  an  order  to  pay  money  or  something  else 
at  the  option  of  the  party  liable  is  not  negotiable.^ 

Example  19.  A  promise  to  pay  to  order  a  certain 
quantity  of  grain  or  a  certain  amount  of  money  is  not 
negotiable.^^ 

(4)  To  pay  money  or  do  something  else — holder's  option. 

A  promise  or  order  to  pay  money  or  to  do  something 
else  at  the  option  of  the  holder  is  (the  note  being  other- 
wise correctly  drawn)  negotiable  as  a  promise  or  order 
to  pay  money. 

31.  Roberts  v.  Smith,  58  Vt.  492. 

32.  Martin  v.  Chauntry,  2  Stra.  (Eng.)  1271 ;  Nego.  Instru. 
Act,  Sec.  5. 

33-  Id. 

34.  Matthews  v.  Houghton,  11  Me.  377. 

35.  Id. 
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Example  19a.  A  promise  to  pay  a  certain  amount  of 
money  (the  other  requirements  of  the  law  being  fulfilled) 
or  to  issue  stock  in  the  amount  thereof,  at  the  option  of 
the  holder,  is  negotiable.^ 

(5)    What  is  money. 

Payment  to  be  made  in  "bank  notes"  is  not  payment 
in  money  and  such  notes  are  not  negotiable.^"^ 

But  it  is  no  objection  that  paper  "designates  a  partic- 
ular kind  of  current  money  in  which  payment  is  to  be 
made."  ^8 

as  for  instance,  "United  States  Gold  Coin"  or  foreign 
money  ("Mexican  dollars"). ^^^ 

D.    Must  be  Payable  on  Demand  or  at  a  Fixed  or  Determin- 
able Future  Time. 

Sec.  22.  DEMAND  PAPER.  A  negotiable  instrument 
may  be  payable  on  demand. 

Instruments  to  be  negotiable  must  be  payable  on 
demand  or  at  a  fixed  or  determinable  future  time. 

What  is  demand  paper?  The  negotiable  instrument 
act  provides  that  paper  is  payable  on  demand : 

"1.  Where  it  is  expressed  to  be  payable  on  demand, 
or  at  sight,  or  on  presentation. 

"2.  In  which  no  time  for  payment  is  expressed. 
Where  an  instrument  is  issued,  accepted  or  indorsed 

36.  Pratt  V.  Higginson,  119  N.  E.  (Mass.)  661;  Nego.  Instru. 
Act,  Sec.  5  (4). 

37.  Keith  V.  Jones,  9  Johns.  120. 

38.  Nego.  Instru.  Act,  Sec.  6  (5). 

40.  Hodge  V.  Williamson,  85  Tex.  553;  Brov/n  v.  Perera,  176 
N.  Y.  S.  215  at  220. 
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when  overdue,  it  is,  as  regards  the  person  so  issuing, 
accepting,  or  indorsing  it,  payable  on  demand."^ 

Example  20.  A  note  reading  "On  demand  I  promise 
to  pay  to  the  order  of,"  etc.  complies  with  the  require- 
ments of  the  negotiable  instruments  law  as  to  time  of 
payment. 

Sec.  23.  FIXED  OR  DETERMINABLE  FUTURE 
TIME.  If  not  payable  on  demand  the  instrument  must  be 
payable  at  a  fixed  or  determinable  future  time. 

(1)     In  general. 

It  is  essential  to  negotiability  that  an  instrument  be 
payable  at  a  time  that  is  absolutely  certain  to  arrive  as 
shown  by  the  language  of  the  instrument  itself,  and  not 
as  might  be  shown  by  any  extrinsic  circumstances.  If 
the  language  in  the  instrument  makes  it  doubtful 
whether  the  time  of  payment  will  ever  arrive,  no  matter 
how  probable  that  arrival  may  be,  the  instrument  is  not 
negotiable. '*2 

(2)     What  constitutes  fixed  or  determinable  future  time. 
(a)     Text  of  negotiable  instruments  act. 

"An  instrument  is  payable  at  a  determinable  future 
time,  within  the  meaning  of  this  act,  which  is  expressed 
to  be  payable, 

1 .  At  a  fixed  period  after  date  or  sight ;  or 

2.  On  or  before  a  fixed  or  determinable  future  time 
spedfied  therein ;  or 

41.  Nego.  Instru.  Act,  Sec-  7. 

42.  Ox>lidge  V.  Rug^tes,  15  Mass.  387. 
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3.  On  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  event,  which  is  certain  to  happen, 
though  the  time  of  happening  be  uncertain.  An 
instrument  payable  upon  a  contingency  is  not 
negotiable,  and  the  happening  of  the  event  does 
not  cure  the  defect. "^^ 

(b)     Payment  dependent  upon  event  not  certain  to  arrive. 

If  the  instrument  is  expressed  to  be  payable  upon  the 
happening  of  any  event  not  absolutely  certain  to  take 
place,  the  note  is  not  negotiable. 

Example  21.  The  plaintiff  sued  on  an  instrument  to 
which  he  claimed  title,  as  indorsee,  which  was  to  become 
due  and  payable  when  Henry  D.  Kelly  became  21  years 
of  age.  The  plaintiff  proved  that  said  Kelly  did  become 
21  years  of  age  before  the  suit  was  started.  It  became 
material  in  the  case  to  establish  whether  this  instrument 
was  or  was  not  a  negotiable  instrument.  The  court  in 
deciding  that  it  was  not  negotiable  said,  in  part, — 

"*  *  *  Was  the  instrument  in  question  a  [negotiable] 
promissory  note?  To  constitute  a  promissory  note,  the 
money  must  be  certainly  payable,  not  dependent  on  any 
contingency,  either  as  to  the  event  or  the  fund  out  of 
which  payment  is  to  be  made  or  the  parties  by  or  to 
whom  payment  is  to  be  made.  If  the  terms  of  an  instru- 
ment leave  it  uncertain  whether  the  money  will  ever 
become  payable,  it  cannot  be  considered  as  a  promissory 
note.  Thus  a  promise  in  writing  to  pay  a  sum  of  money 
when  a  particular  person  shall  be  married  is  not  a 
promissory  note,  because  it  is  not  certain  he  will  ever  be 

43.  Nego.  Instru.  Act,  Sec.  4. 
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married.  So  of  a  promise  to  pay  when  a  particular  ship 
shall  return  from  sea,  for  it  is  not  certain  she  will  ever 
return.  But  if  the  event  on  which  the  money  is  to  be- 
come payable  must  inevitably  take  place  it  is  a  matter 
of  no  importance  how  long  the  payment  may  be  sus- 
pended. *  *  * 

"The  fact  that  the  payee  lived  till  he  was  21  years 
of  age  makes  no  difference.  It  was  not  a  promissory 
note  when  made  and  it  could  not  become  such  by  matter 
ex  post  facto. "^ 

(c)     Payment  on  or  before  time  or  upon  event  certain 
to  happen. 

An  instrument  (otherwise  correctly  drawn)  is  negoti- 
able if  payable  at  any  future  date,  or  on  or  before  any 
future  date.    Instruments  so  payable  are  the  usual  cases. 

If  an  event  is  certain  to  happen,  as  payment  to  be 
made  upon  one's  death,  or  a  specified  time  after  one's 
death,  the  note  is  negotiable.^^ 

If  it  is  provided  in  a  note  that  the  maker  may  extend 
the  time  of  payment  as  he  sees  fit,  this  has  been  held  to 
destroy  negotiability;*^  but  it  has  also  been  held  that  a 
provision  that  the  makers  and  indorsers  consent  to  ex- 
tension without  notice  does  not  destroy  negotiability .'*5b 
Clearly  a  provision  that  indorsers  so  consent  would  be 
merely  for  the  purpose  of  preventing  any  extension  to 
release  them,  and  would  not  effect  negotiability. 

44.  Kelly  V.  Hemmingway,  13  111.  604. 

45.  Colehan  v.  Cooke,  Willes,  393,  Stra.  217. 
45a.  Glidden  v.  Henry,  104  Ind.  278. 

45b.  First  Nat.  Bk.  v.  Buttery,  17  N.  D.  326,  16  L.  R.  A.  N.  S. 
878 ;  Stitzel  V.  Miller,  250  111.  72. 
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E.    "Must  be  Payable  to  Order  or  to  Bearer." 

Sec.  24.  IN  GENERAL.  An  instrument  is  not  negotiable 
unless  it  contains  words  of  negotiability. 

An  instrument  to  be  negotiable  must  be  payable  "to 
order"  or  "to  bearer." 

Sec.  25.  WHEN  PAYABLE  TO  ORDER.  "An  instru- 
ment is  payable  to  order  where  it  is  drawn  payable  to  the 
order  of  a  specific  person  or  to  him  or  his  order." 

"It  may  be  drawn  payable  to  the  order  of 

1.  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

2.  The  drawer  or  maker;  or 

3.  The  drawee;  or 

4.  Two  or  more  payees,  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 
Where  the  instrument  is  payable  to  order,  the  payee 

must  be  named  or  otherwise  indicated  therein  with 
reasonable  certainty."  ^^ 

Instruments  to  order,  customarily  read  "Pay  to  the 
order  of  John  Brown"  or  "Pay  to  John  Brown,  or 
order." 

It  will  be  noticed  that  the  person  to  whose  order  it  is 
made  may  be  the  drawer  or  maker  himself.  In  connec- 
tion with  this  provision,  one  should  recall  the  provision 
that  "Where  a  note  is  drawn  to  the  maker's  own  order 
it  is  not  complete  until  indorsed  by  him." 

In  practice  one  should  always  use  the  word  "order" 
— ^rather  than  any  word  intended  as  a  synonym  thereof. 

46.  Nego.  Instru.  Act,  Sec.  8. 
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Example  22.  A  note  payable  to  "A"  "and  assigns" 
was  held  to  be  not  negotiable,  as  lacking  proper  words 
of  negotiability.  ^^ 

Sec.  26.  WHEN  INSTRUMENT  PAYABLE  TO 
BEARER.    "The  instrument  is  payable  to  bearer: 

1.  When  it  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein  or 
bearer;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or 
nonexisting  person,  and  such  fact  was  known  to  the 
person  making  it  so  payable;  or 

4.  When  the  name  of  the  payee  does  not  purport  to 
be  the  name  of  any  person; 

5.  When  the  only  or  last  indorsement  is  an  indorse- 
ment in  blank."  48 

An  instrument  payable  to  bearer,  on  account  of  being 
drawn  in  any  of  the  five  ways  signified  above,  is  trans- 
ferable by  mere  delivery. 

Below  the  various  situations  are  discussed. 

(1)  When  it  is  expressed  to  be  so  payable. 

In  such  a  case  an  instrument  reads  "Pay  to  bearer," 
and  may  be  transferred  by  mere  delivery,  or  by  indorse- 
ment, general  or  special. 

(2)  When  it  is  payable  to  a  person  named  therein,  or 
bearer. 

In  this  case  the  instrument  may  be  transferred  by 
mere  delivery,  or  may  be  indorsed  generally  or  specially. 

47.  Zander  v.  N.  Y.  Security  &  Trust  Co.,  78  N.  Y.  S.  900. 

48.  Nego.  Instru.  Act,  Sec.  9. 
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(3)  When  it  is  payable  to  the  order  of  a  fictitious  or  non- 
existing  person  and  such  fact  was  known  to  the  person  n:iak- 
ing  it  so  payable. 

This  is  a  provision  of  the  law  that  has  caused  some 
criticism  as  having  dangerous  possibilities.  The  govern- 
ing idea  is  that  if  one  for  bookkeeping  or  some  other 
purpose  makes  an  instrument  payable  to  a  payee  known 
to  him  to  be  nonexistent  or  fictitious,  the  instrument  is 
really  payable  to  any  person  to  whom  it  may  be  trans- 
ferred, and  has  practically  the  same  effect  as  though 
payable  to  cash.  But  it  has  been  pointed  out  that  in 
such  cases  prudent  persons  will  not  take  the  instrument 
so  payable  until  the  instrument  is  indorsed  with  the 
name  of  the  nominal  payee.'*^ 

The  criticism  is  that  if  a  note  is  made  payable  to  a 
fictitious  person  and  is  stolen  and  indorsed  by  the  thief 
in  the  name  of  the  fictitious  payee,  the  maker  becomes 
liable  to  the  holder,  notwithstanding  the  forgery,  because 
the  instrument  is  payable  to  bearer  and  therefore  such 
holder  need  not  trace  his  title  through  the  forged  indorse- 
ment but  may  disregard  it,  even  though  he  supposed  the 
payee  was  a  real  person  and  that  such  person's  indorse- 
ment was  essential  to  his  title  when  he  acquired  the 
paper 
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(4)  When  the  name  of  the  payee  does  not  purport  to  be 
the  name  of  any  person. 

Instruments  payable  to  "cash,"  "bills  payable"  or 
any  impersonal  payee  are  negotiable  and  payable  to 
bearer,  and  need  not  have  other  words  of  negotiability. 

49.  Brannan  Nego.  Instru.  Law,  Sec.  9. 

50.  See  Bartlett  v.  First  Nat.  Bk.,  247  111.  490. 
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Example  23.  A  check  reading  "Pay  to  cash  SIOOO" 
is  negotiable,  and  may  pass  by  mere  delivery. 

(5)  When  the  only  or  last  indorsement  is  an  indorsement 
in  blank. 

If  an  instrument,  whether  payable  to  bearer  or  to 
order,  is  indorsed  in  blank,  or  if  being  indorsed  specially 
the  last  indorsee  indorses  in  blank,  it  is  payable  to  bearer. 
The  instrument  must,  however,  on  its  face  be  negotiable. 
Mere  indorsement  in  blank  will  not  cure  deficiencies  in 
the  instrument  as  originally  drawn;  the  purpose  of  this 
provision  being  merely  to  indicate  that  an  instrument 
already  negotiable  is  payable  to  bearer  if  its  only  or  its 
last  indorsement  is  in  blank.^i  (Blank  indorsements 
may  be  converted  into  special  indorsements  as  hereafter 
shown.) 

Example  24.  An  instrument  is  payable  to  John 
Brown,  or  order.  Its  negotiation  requires  indorsement 
by  John  Brown.  He  indorses  it  "  Pay  to  William  Smith, 
(sd)  John  Brown."  Then  its  further  negotiation  requires 
the  indorsement  of  William  Smith.  Suppose  that 
William  Smith  indorses  it  in  blank,  that  is  to  say,  by 
simply  writing  "William  Smith."  Its  further  negotia- 
tion may  be  accomplished  by  mere  delivery  or,  if  the 
parties  choose,  by  indorsement. 

F.  "Where  the  Instnmient  is  Addressed  to  a  Drawee,  He 
Must  be  Named  or  Otherwise  Indicated  Therein  with 
Reasonable  Certainty." 

Sec.  27.  MEANING  OF  PROVISION.  This  provision 
refers  to  bills  of  exchange  and  checks.  The  drawee  must  be 
"named  or  otherwise  indicated"  in  the  instrument  itself  with 
reasonable  certainty. 

51.  Wittlaufer  v.  Baxter,  137  Ky.  362. 


CHAPTER  5. 

EXPRESSION— NEGOTIABLE  FORM  (2)  PROVISIONS 

NOT  REQUISITE  WHICH  DO  NOT  PREVENT 

NEGOTIABILITY. 

Sec.  28.    IN  GENERAL. 

In  the  preceding  chapter  the  form  requisite  to  negotia- 
bility was  considered.  In  the  present  chapter  we  may 
consider  what  nonrequisite  provisions  may  be  included 
without  destroying  the  negotiability  of  an  instrument 
which  has  in  it  all  the  requisite  matters  of  form.  The 
inclusion  of  a  reference  to  the  consideration  or  to  a  fund 
was  considered  in  the  last  chapter. 

Sec.  29.  PROVISION  AUTHORIZING  SALE  OF 
COLLATERAL  SECURITIES.  Such  provision  does  not 
destroy  negotiability. 

"Collateral  notes,"  that  is,  notes  with  a  collateral 
clause,  are  frequently  used,  and  borrowing  money  on 
collateral,  in  which  such  a  note  is  used  and  the  collateral 
deposited,  is  a  well  known  commercial  practice. 

Such  a  provision  aids  rather  than  clogs  negotiability.52 

52.  A  provision  that  in  case  the  securities  decline  in  value,  the 
maker  will  furnish  additional  collateral,  and  in  default  thereon 
the  note  will  become  due  and  payable  is  held  to  destroy  negoti- 
ability in  Holliday  State  Bk.  v.  Hoffman,  85  Kan.  71,  35  L.  R. 
A.  N.  S.  390,  and  held  not  to  destroy  negotiability  in  Finley  v. 
Smith,  165  Ky.  445,  L-  R-  A.  191 5  F.  ^^^.    See  also  page  47  herein. 

58 
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Sec.  30.  REFERENCE  TO  MORTGAGE  GIVEN  AS 
SECURITY.  If  the  indebtedness  evidenced  by  the  negotiable 
instrument  is  secured  by  a  mortgage,  a  reference  to  the  mort- 
gage in  the  instrument  does  not  destroy  negotiability. 

An  instrument  secured  by  mortgage  ought  to  so  state, 
and  in  practice  usually  does  so.  A  reference  to  the 
mortgage  does  not  destroy  negotiability .^3 

In  some  states  a  reference  to  a  chattel  mortgage  is 
required  by  statute  to  be  made  in  a  chattel  mortgage 
note,  and  the  purchaser  of  such  a  note  becomes  subject 
to  the  defenses  that  the  maker  may  have  against  his 
payee.  Such  a  statute  seriously  modifies  the  negotiable 
character  of  the  instrument.  But  notes  secured  by  real 
estate  mortgages  (or  trust  deeds)  are  very  common  and 
are  everywhere  negotiable.  Bonds  issued  by  corpora- 
tions are  of  this  character. 

Sec.  31.  PROVISION  AUTHORIZING  CONFESSION 
OF  JUDGMENT.  Such  a  provision  does  not  affect  negoti- 
ability. 

In  some  states  it  is  a  not  unusual  practice  to  include 
in  a  note  a  power  of  attorney  by  which  the  maker 
irrevocably  authorizes  some  attorney  or  any  attorney  to 
appear  for  him  in  court  and  confess  a  judgment  against 
him  in  favor  of  the  holder  for  any  amount  then  due 
thereon.  Such  a  note  is  called  a  "judgment  note." 
The  negotiable  instruments  act  provides  that  the 
negotiable  character  of  an  instrument  is  not  affected  by 
a  provision  which  "authorizes  a  confession  of  judgment 
if  the  instrument  be  not  paid  at  maturity."     Under  such 

53.  Nego.  Instru.  Law,  Sec.  5. 
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a  provision  a  note  authorizing  a  confession  "at  any  time 
hereafter"  is  not  negotiable.^ 

The  advantage  to  the  holder  of  a  judgment  note  is 
that  it  avoids  the  necessity  of  service  of  process  in  order 
to  obtain  judgment,  and  the  judgment  may  be  entered 
without  delay  and  without  the  usual  formalities  of  suit. 
But  if  the  maker  has  a  defense  he  could  make  he  is  not 
deprived  of  it  by  this  judgment  clause,  as  the  court  will 
upon  a  proper  showing  made  by  him,  open  up  the  case 
to  allow  the  defense;  generally,  however,  allowing  the 
judgment  to  stand  as  a  security  to  await  the  result  of 
the  trial. 

Sec.  32.  WAIVING  BENEFIT  OF  EXEMPTION  AND 
SIMILAR  LAWS.  A  provision  whereby  the  debtor  waives 
the  benefit  of  an  exemption  law  or  other  law  intended  for  his 
benefit  does  not  affect  negotiability,  but  whether  a  debtor  has 
the  power  to  waive  the  benefit  of  such  a  law  depends  on  local 
public  policy. 

It  is  generally  held  that  a  debtor  may  waive  the  benefit 
of  any  law,  such  as  an  exemption  statute,  although  he 
cannot  waive  the  benefit  of  a  law  which  is  also  for  the 
benefit  of  his  family.  The  public  policy  involved  in 
the  enactment  of  debtor's  laws,  and  in  the  right  of  the 
debtor  to  waive  their  benefit,  is  a  subject  that  involves 
the  law  of  negotiable  paper  in  no  wise  except  to  deter- 
mine whether  the  insertion  of  such  a  waiver,  whether 
effective  or  not,  destroys  negotiability  of  an  instrument 
otherwise  properly  drawn.  And  the  act  provides  that 
such  an  insertion  shall  have  no  effect  on  negotiability. 

54.  Wisconsin  Yearly  Meeting  v.  Babler,  115  Wis.  289,  91 
N.  W.  678.  In  Illinois  the  Act  is  modified  to  permit  the  negoti- 
ability of  a  note  upon  which  judgment  may  be  confessed  at  any 
time  hereaftfer. 
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Sec.  33.  EFFECT  OF  AFFIXING  SEAL.  A  seal  affixed 
to  a  negotiable  instrument  does  not  destroy  negotiability. 

At  common  law  an  instrument  to  be  negotiable  had 
to  be  "open,"  that  is,  not  under  seal.  The  negotiable 
instruments  act  provides  that  negotiability  is  not 
altered  by  the  fact  that  the  instrument  "bears  a  seal." 

Sec.  34.  OMISSION  OF  DATE.  The  omission  o£  the 
date  of  the  instniment  does  not  impair  its  negotiability. 

The  date  is  a  material  part  of  the  instrument  but  not 
a  formal  requisite.  The  instrument  is  still  negotiable 
notwithstanding  the  lack  of  a  date.  In  this  respect  the 
negotiable  instrument  law  provides: 

"Where  an  instrument  expressed  to  be  payable  at  a 
fixed  period  after  date,  is  issued  undated,  or  where  the 
acceptance  of  an  instrument  payable  at  a  fixed  period 
after  sight  is  undated,  any  holder  may  insert  therein  the 
true  date  of  issue  or  acceptance,  and  the  instrument 
shall  be  payable  accordingly.  The  insertion  of  a  wrong 
date  does  not  void  the  instrument  in  the  hands  of  a 
subsequent  holder  in  due  course,  but  as  to  him  the  date 
so  inserted  is  to  be  regarded  as  the  true  date."  ^^ 

Sec.  35.  ANTE-DATING  AND  POST-DATING.  Dat- 
ing instrument  before  or  after  its  issue,  if  not  for  fraudulent 
purposes,  does  not  invalidate  it. 

The  negotiable  instrument  law  provides: 
"The  instrument  is  not  invalid  for  the  reason  only 
that    it    is  antedated    or    postdated,  provided   this  is 
not  done  for  an  illegal  or  fraudulent  purpose.     The 

55.  Nego.  Instru.  Law,  Sec.  13. 


62  Negotiable  Paper. 

person  to  whom  an  instrument  so  dated  is  delivered 
acquires  title  thereto  as  of  the  date  of  delivery."  ^6 

Sec.  36.  TECHNICAL  RULES  OF  CONSTRUCTION. 
Where  an  instrument  is  ambiguous  the  following  rules  of  con- 
struction are  applied.**^ 

(1)  Where  the  sum  payable  is  expressed  in  words 
and  figures,  the  words  govern,  in  case  of  discrepancy. 

(2)  Interest  provided  for  runs  from  the  issue  of  the 
instrument  in  case  no  date  is  stated. 

(3)  Where  the  instrument  is  undated,  it  will  be 
considered  to  be  dated  as  of  the  date  of  its  issue. 

(4)  Writing  prevails  over  print  where  in  conflict. 

(5)  If  the  instrument  is  so  ambiguously  drawn  that 
it  is  doubtful  whether  it  is  a  bill  or  note,  the  holder  may 
treat  it  as  either. 

(6)  Where  one  signs  in  such  a  manner  that  his 
intention  is  doubtful,  he  may  be  treated  as  an  indorser. 

(7)  If  two  or  more  persons  sign  a  note  reading  "I 
promise  to  pay,"  both  are  jointly  and  severally  liable 
thereon. 

56.  Id.   Sec.   12. 

57.  Id.  Sec.  17. 


CHAPTER  6. 
EXECUTION  AND  DELIVERY. 

Sec.  37.  DELIVERY  ESSENTIAL.ss  The  delivery  of 
an  instrument  is  essential  to  its  taking  effect.  Delivery  con- 
sists in  any  giving  over  into  the  control  of  the  other  party 
for  the  purpose  of  having  it  effective. 

A  negotiable  instrument,  although  complete  and 
regular  in  form,  cannot  take  effect  until  it  has  been 
unconditionally  delivered,  that  is,  put  out  of  the  prom- 
isor's control  by  him  into  the  control  of  the  promisee, 
for  the  unqualified  purpose  of  having  it  effective  as  a 
legal  obligation. 

Example  25.  A  makes  a  note  payable  to  B,  or  order. 
B  cannot  found  any  legal  rights  upon  this  note  until  A 
delivers  it  to  B  as  his  -obligation. 

An  instrument  may  be  delivered  absolutely  or  upon  a 
condition  that  it  shall  not  be  effective  unless  a  certain 
event  transpires,  and  such  a  condition  may  be  orally 
agreed  upon. 

Example  26.  A  delivers  his  note  to  B  in  payment  of 
a  premium  upon  an  insurance  policy  procured  by  B  as 
broker.  A  alleges  that  the  insurance  was  taken  out  and 
the  note  given  upon  the  express  condition  of  B  securing 
A  a  loan  upon  the  insurance  policy  which  B  failed  to  do, 

58.  Nego.  Instru.  Law,  Sec.  14-16. 
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and  that  such  note  and  policy  were  not  to  be  otherwise 
effective.     Held,  that  this  could  be  shown.^^ 

Sec.  38.  DELIVERY  PRESUMED  IN  FAVOR  OF 
HOLDER  IN  DUE  COURSE.  Where  a  completed  instru- 
ment is  in  the  hands  of  a  holder  who  has  given  value,  has  no 
notice  of  lack  of  delivery,  and  has  purchased  the  instnunent 
before  it  is  overdue,  a  valid  delivery  thereof  by  all  parties 
prior  to  him  will  be  conclusively  presumed. 

Delivery  is  essential ;  but  a  chief  purpose  of  negotiable 
paper  being  to  protect  a  holder  who  buys  in  due  course 
against  irregularities  in  the  prior  history  of  the  paper  of 
which  he  has  no  knowledge,  the  law  has  provided  that 
a  delivery  by  all  prior  parties  may  be  conclusively 
presumed. 

Example  27.  A  signed  a  note  payable  to  B  or  order. 
B  got  possession  of  it  without  authority  and  sold  it  to 
C.  Delivery  by  A  will  be  conclusively  presumed  in 
favor  of  C.60 

Note  that  the  above  instrument  was  complete  when 
procured  by  B  (see  next  section),  and  that  it  needed  no 
indorsement  to  make  the  delivery  effective.  If  a  note 
is  delivered  by  A  to  B  and  by  B  indorsed  specially  to 
C,  its  further  negotiation  can  be  accomplished  only  by 
the  indorsement  of  C,  so  that  an  unauthorized  taking  of 
it  from  C  by  D  could  accomplish  no  advantage  to  D 
unless  C's  indorsement  in  blank  or  indorsement  to  D  is 
on  the  paper,  for  otherwise  D  would  have  to  make  the 
indorsement  of  C,  without  any  authority,  as  a  forgery 

59.  Smith  V.  Dotterweich,  200  N.  Y.  299,  2Z  L.  R.  A.  (new 
series)  829. 

60.  Clark  v.  Johnson,  54  111.  296. 
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or  otherwise,  and  the  chain  of  title  would  thus  be  imper- 
fect. This  section  therefore  assumes  an  unauthorized 
procuring  of  paper  that  is  in  shape  for  delivery  without 
further  necessary  indorsement,  i.  e.,  paper  already 
indorsed  or  payable  to  the  party  who  gets  it  without 
delivery  to  him,  or  indorsed  in  blank,  or  payable  to 
bearer.  And  if  such  is  the  case,  a  holder  in  due  course 
from  him  may  conclusively  presume  delivery  by  the 
prior  parties. 

Sec.  39.  INCOMPLETE  INSTRUMENT.  Where  an  in- 
strument is  incomplete,  that  is,  not  finished  as  intended  by 
the  maker  or  drawer,  and  is  dehvered  in  that  condition  by  the 
maker  or  drawer  any  person  in  whose  hands  it  comes  has 
prima  facie  authority  to  complete  it,  but  such  completion 
must  be  strictly  in  accordance  with  authority  and  within  a 
reasonable  time.  But  a  holder  in  due  course  who  comes  into 
possession  of  it  after  its  completion,  may  enforce  it  as  though 
it  had  been  filled  up  according  to  authority  whether  it  was  or 
not.  But  if  an  instrument  in  an  incomplete  state  is  never 
delivered  and  gets  into  circulation  without  the  owner's  fault, 
it  is  not  good  even  in  the  hands  of  a  holder  in  due  course 
against  any  person  whose  signature  was  made  prior  to  de- 
livery. 

In  the  section  just  above  we  have  considered  the  case 
of  the  delivery  or  lack  of  delivery  of  an  instrument  that 
is  complete.  We  have  now  under  consideration  the  case 
of  an  instrument  incomplete  in  form,  that  is,  not  finished 
as  intended  by  the  party  liable  thereon.  In  the  next 
section  we  will  have  the  case  of  an  instrument  which  is 
in  the  finished  form  intended  by  the  maker  or  drawer 
but  he  has  omitted  to  cancel  out  the  blanks  therein. 
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(1)  Delivery  of  incomplete  instrument,  prima  facie  author- 
ity to  complete. 

If  the  instrument  is  incomplete,  but  is  actually 
delivered  in  that  condition,  any  person  in  whose  hands 
the  instrument  comes  has  prima  facie  authority  to  fill 
it  up,  and  complete  it,  but  must  do  so  strictly  within 
authority  and  within  a  reasonable  time.^^ 

Example  28.  "The  maker  of  a  note  payable  to  A 
which  is  blank  as  to  the  amount,  gives  it  to  A  with 
instructions  to  fill  in  and  negotiate  it  for  an  amount 
not  exceeding  $100.  A  takes  the  note  to  B  in  its  incom- 
plete state  and  offers  to  fill  it  in  for  $500  if  B  will  purchase 
it  for  that  amount.  B  agrees.  A  fills  in  the  note  for 
$500  and  indorses  it  to  B  who  pays  the  $500  to  A.  B 
has  no  notice  of  the  maker's  instructions  to  A.  A 
absconds.  According  to  most  American  cases  B  would 
be  protected.  It  is  held  that  A,  having  lawful  possession 
of  the  blank  note,  has  ostensible  authority  to  fill  in  the 
blank  for  any  amount  (in  reason),  and  that  a  purchaser 
may  rely  upon  this  ostensible  authority,  where  he  has 
no  actual  notice  that  the  authority  has  been  exceeded. 
Huntington  v.  Branch  Bank,  3  Ala.  186;  Bank  of  Com- 
monwealth v.  Curry,  2  Dana,  142;  Fullerton  v.  Sturges, 
4  Ohio  St.  529;  Page  v.  Moerell,  3  Keyes,  117,  and  see 
City  of  Chicago  v.  Gage,  95  111.  593.  According  to  the 
English  cases,  B,  under  the  circumstances  supposed, 
having  actual  knowledge  that  the  instrument  was 
issued  blank  as  to  the  amount,  would  not  be  protected. 
He  would  be  deemed  to  take  at  his  peril  as  to  the  extent 
of  A's  actual  authority.  Awde  v.  Dixon,  6  Exch.  869; 
Hatch  V.  Searles,  2  Sm.  &  Gif .  147 ;  Hogarth  v.  Latham, 

6i.  Nego.  Instru.  Law,  Sec.  14. 
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3  Q.  B.  D.  643.     As  above  stated  the  English  rule  is  the 
one  adopted  in  Section  14  of  our  new  act. 

"Both  English  and  American  cases  are  agreed  that  if 
the  note,  in  the  case  above  supposed,  had  been  filled  in 
before  B  took  it,  and  B  had  no  notice  it  was  issued  in 
blank,  B  would  be  protected."  ^2 

(2)  Delivery  of  incomplete  instrument,  acquisition  by  holder 
in  due  course. 

As  explained  in  the  paragraph  next  above,  one  who 
acquires  paper  which  at  the  time  of  his  acquisition  is 
incomplete  is  put  on  notice  as  to  the  actual  authority  to 
fill  it  in.  But  if  filled  in  prior  to  his  acquisition,  so  that 
he  is  uninformed  as  to  the  incompleteness  when  it  left 
the  maker's  hands,  he  has  a  right  to  enforce  the  instru- 
ment as  filled  in,  notwithstanding  it  was  not  filled  in 
pursuant  to  authority. 

(3)  Incomplete  instrument  never  delivered. 

We  saw  above  that  if  a  completed  instrument  is 
obtained  from  the  maker  or  drawer  by  an  unauthorized 
taking  (as  where  stolen),  and  is  in  a  shape  to  pass  without 
further  indorsement  by  the  party  from  whom  taken,  a 
holder  in  due  course  acquires  rights  upon  the  paper 
upon  the  principle  that  a  delivery  will  be  conclusively 
presumed.  If,  however,  paper  is  both  incomplete  and 
undelivered,  it  has  no  validity  even  in  the  hands  of  a 
holder  in  due  course,  even  though  it  is  filled  up  and 
completed  prior  to  his  acquisition  and  he  buys  it  in 
perfect  innocence  of  its  original  history 

Example  29.  Defendant  signed  a  promissory  note, 
leaving  date,   payee  and  amount  blank.     They  were 

62.  Professor  L.  N.  Greeley  in  2  Illinois  Law  Review,  p.  145. 


68  Negotiable  Paper, 

stolen  from  his  desk,  and  completed,  indorsed  by  the 
payee  and  sold  to  plaintiff.  Held  that  by  virtue  of 
Section  15  of  the  Neg.  Instrument  Law,  he  could  not 


recover.^3 

Sec.  40.  DELIVERY  OF  COMPLETE  INSTRUMENT 
CONTAINING  UNCANCELLED  SPACES.  If  an  instru- 
ment intended  to  be  complete,  but  having  spaces  and  blanks 
therein  is  delivered,  any  filling  up  of  such  blanks  or  spaces 
is  a  material  alteration,  and  avoids  the  instrument,  but  if  such 
an  instrument  so  altered  is  sold  to  a  holder  in  due  course  the 
views  differ. 

This  subject  is  hereafter  considered  in  treating  of  the 
rights  of  a  holder  in  due  course.  But  it  is  here  mentioned 
for  purposes  of  completeness.  We  indicate  here  the 
transaction  in  which  the  instrument  is  intended  to  be 
complete  and  to  be  delivered,  but  there  are  spaces 
therein  left  uncancelled.  To  fill  them  up  is  to  alter  the 
instrument.     See  post,  Section  91. 

Sec.  41.  EXECUTION  BY  AGENT.  An  instrument  ex- 
ecuted by  an  agent  should  be  signed  by  the  agent  in  the  name 
of  the  principal.  If  signed  by  the  agent  in  his  own  name  he 
is  liable  thereon. 

We  know  of  course  from  the  law  of  agency  that  one 
cannot  bind  another  as  his  principal  unless  there  is  real 
or  apparent  authority.  Assuming  that  there  is  such 
authority  we  will  note  the  form  in  which  the  agent 
should  execute  the  instrument  in  order  to  bind  his 
principal  and  not  himself  personally.  First,  it  is  a  rule 
of  negotiable  paper,  that  has  been  strictly  adhered  to, 

63.  Holzman  v.  Teague,  158  N.  Y.  Suppl.  211, 
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that  no  person  is  bound  upon  negotiable  paper  except 
one  who  is  named  therein  by  his  proper  or  assumed 
name.  Again,  there  is  no  rule  to  prevent  an  agent 
binding  himself  even  though  he  have  authority  to  bind 
another.  So  that  if  the  agent  executes  an  instrument 
in  his  own  name  he  personally  is  bound  thereon  and  the 
principal  is  not  bound.  And  this  is  true  even  though  he 
describe  himself  as  "Agent"  or  even  "Agent  of  John 
Jones,"  for  it  is  considered  that  the  words  after  his  name 
are  merely  words  of  identification  or  description.  The 
conventional  and  correct  way  for  him  to  sign  (unless  he 
wants  to  bind  himself)  is  to  sign 
John  Jones 

by  Harry  Smith,  Agent. 

The  various  forms  in  which  one  may  sign  are  so 
numerous  in  their  possibility  that  it  would  be  difficult 
to  describe  them  all. 

In  the  present  Uniform  Act,  there  has  been  an  attempt 
to  avoid  some  of  the  confusion  and  injustice  of  the  cases, 
by  the  provision:  "When  the  instrument  contains  or  a 
person  adds  to  his  signature  words  indicating  that  he 
signs  for  on  behalf  of  a  principal,  or  in  a  representative 
capacity,  he  is  not  liable  on  the  instrument  if  he  was  duly 
authorized;  but  the  mere  addition  of  words  describing 
him  as  agent,  or  as  filling  a  representative  character, 
without  disclosing  his  principal,  does  not  exempt  him 
from  personal  liability."^ 

The  evident  meaning  of  this  section  is  to  avoid  the 
rule  that  an  agent  is  liable  merely  because  he  does  not 
sign  in  the  absolutely  approved  form,  if  in  the  instru- 
ment he  discloses  the  name  of  his  principal,  and  really 

64.  Nego.  Instru.  Law,  Sec.  20. 
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has  authority  to  bind  him.^'^  But  merely  describing 
himself  as  agent  will  not  avoid  liability  on  his  part,  nor 
will  the  unnamed  principal  be  liable.  However,  the 
only  cautious  way  for  an  agent  to  execute  an  instrument 
is  the  way  as  to  the  meaning  of  which  there  can  be  no 
doubt,  as  hereinabove  indicated. 

65.  Jump  V.  Sparling,  218  Mass.  324,  105  N.  E.  878;  Maderia 
Alliance  Assn.  v.  Lowell  Trust  Co.,  129  N.  E.  (Mass.)  440; 
Adams  v.  Swig,  125  N.  E.  (Mass.)  857. 


CHAPTER  7. 

CONSIDERATION    FOR    EXECUTION^ 

Sec.  42.  NECESSITY  OF  CONSIDERATION.  Every 
negotiable  instrument  to  be  enforceable  between  the  parties 
must  be  supported  by  a  consideration.  But  lack  of  considera- 
tion cannot  be  availed  of  against  a  holder  in  due  course. 

As  every  simple  contract  must  be  supported  by  a 
consideration,  it  necessarily  follows  that  negotiable 
instruments  must  as  between  the  parties  be  so  sup- 
ported. But  if  the  instrument  is  negotiated  before 
maturity,  and  for  value  to  a  holder  without  notice  of 
the  want  of  consideration,  the  defense  cannot  be  made 
against  him. 

Example  30.  B's  claim  against  A  waS  discharged  in 
bankruptcy.  A's  wife  thereafter  gave  her  note  to  B  as 
security  for  payment  by  A.  Held,  not  enforceable  as 
being  without  consideration. ^'^ 

Sec.  43.  WHAT  MAY  CONSTITUTE  CONSIDERA- 
TION. Any  consideration  which  will  support  a  simple  con- 
tract will  support  a  negotiable  instrument.** 

A  note  is  enforceable  so  far  as  consideration  is  con- 
cerned, whenever  it  is  given  upon  any  consideration  that 

66.  Nego.  Instru.  Law,  Article  II. 

67.  Widger  v.  Baxter,  ipo  Mass.  130,  76  N.  E.  509,  3  L.  R.  A. 
(new  series)   436. 

68.  Nego.  Instru.  Law,  Sec.  25. 
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would  be  a  consideration  according  to  the  general  law  of 
contracts.  If  the  consideration  fails  the  note  would  not 
be  enforceable  as  between  the  parties,  but  we  are  not  now 
assuming  its  failure.  Thus,  a  note  given  for  an  executory 
consideration  is  based  upon  a  legal  consideration,  and  is 
enforceable  as  between  the  parties  or  in  the  hands  of  any 
holder. 

Example  31.  A  gives  this  note  for  $100  in  considera- 
tion that  B  will  perform  legal  services  for  him.  The  note 
has  legal  consideration. 

Sec.  44.  ANTECEDENT  DEBT  AS  CONSIDERATION. 
An  antecedent  or  pre-existing  debt  is  consideration. 

If  an  indebtedness  exists,  and  a  note  is  given  in  con- 
sideration thereof,  by  way  of  renewal  or  security,  the 
note  is  enforceable  as  being  upon  valid  consideration. ^^ 

Sec.  45.  CONSIDERATION  PRESUMED.  Consideration 
is  presumed  in  a  negotiable  instrument,  but  as  between  the 
parties  and  as  against  any  person  not  a  holder  in  due  course, 
the  presxmiption  may  be  overcome. 

We  have  previously  noted  that  it  is  a  peculiarity  of 
negotiable  paper  that  in  a  suit  thereon,  a  prima  facie 
case  is  made  out  by  a  proof  of  the  execution  of  the  paper 
without  showing  what  it  was  given  for  or  whether  any- 
thing was  given ;  this  being  upon  a  presumption  of  fact 
that  there  is  consideration,  but  it  may  be  shown  in 
rebuttal  of  the  presumption  that  there  is  no  considera- 
tion as  against  any  one  except  a  holder  in  due  course.^^ 

69.  Many,  Blanc  &  Co.  v.  Krueger,  153  111.  Ap.  327, 
69a.  On  the  question  who  has  the  burden  of  proof,  where  con- 
sideration is  denied,  the  courts  have  differed,  both  prior  to  the 
adoption  of  the  uniform  law,  and  since  its  adoption.     Bank  v. 
Welch,  76  Ore.  272,  147  Pac.  534;  Harney  v.  Lee,  175  111.  Ap.  250. 
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Sec.  46.  RECITAL  OF  CONSIDERATION.  Considera- 
tion need  not  be  recited. 

We  have  seen  that  it  is  not  necessary  to  recite  the 
consideration  in  the  note,  or  to  recite  that  there  has  been 
a  consideration. 

Sec.  47.  WANT  OF  CONSIDERATION  NO  DEFENSE 
AGAINST  HOLDER  IN  DUE  COURSE.  If  one  is  a 
holder  in  due  course,  lack  of  consideration  cannot  be  made 
a  defense  against  him. 

If  there  has  been  no  transfer,  want  of  consideration 
can  be  shown,  but  if  the  instrument  is  in  the  hands  of  a 
holder  in  due  course  want  of  consideration  cannot  be 
shown.     That  subject  is  developed  fully  elsewhere. 


CHAPTER  8. 

THE    FORMATION    OF    THE    CONTRACT    OF    THE 
ACCEPTOR. 

Sec.  47a.    IN  GENERAL. 

A  bill  of  exchange  is,  as  has  been  noted,  an  order 
drawn  by  one  person  upon  another  in  favor  of  a  named 
payee,  or  order,  or  of  bearer.  Such  person  upon  whom 
the  order  is  drawn  is  called  the  drawee.  We  shall  see 
hereafter  that  some  bills  of  exchange  are  drawn  to  be 
accepted  by  the  drawee  prior  to  time  for  payment;  and 
others  may  be  presented  for  acceptance.  The  failure 
to  present  for  payment  in  cases  where  that  is  requisite; 
the  refusal  to  accept  in  any  case;  are  in  their  conse- 
quences considered  hereafter.  In  this  chapter,  as  a 
subdivision  of  the  subject  of  the  formation  of  the 
negotiable  contract,  we  are  concerned  only  with  the  fact 
and  manner  of  the  acceptance. 

Sec.  48.  DEFINITION  OF  ACCEPTANCE.  "The  ac- 
ceptance of  a  bill  is  the  significance  by  the  drawee  of  his 
assent  to  the  order  of  the  drawer.  The  acceptance  must  be 
in  writing  and  signed  by  the  drawee.  It  must  not  express 
that  the  drawee  will  perform  his  promise  by  any  other  means 
than  the  payment  of  money."  '^^ 

Acceptance  consists  in  the  expression  of  the  drawee's 
assent  to  the  bill  and  his  willingness  to  be  bound  thereon. 

70.  Nego.  Instru.  Law,  Sec.  132. 
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He  then  becomes  the  party  primarily  liable  on  the  instru- 
ment, the  drawer  and  the  indorsers  being  secondarily 
liable,  that  is,  liable  in  case  only  the  acceptor  does  not 
pay,  the  proper  procedure  being  taken  to  charge  them. 

Sec.  49.  HOW  ACCEPTANCE  MUST  OR  MAY  BE 
MADE.  If  the  holder  demand,  acceptance  must  be  on  the 
face  of  the  bill.  Otherwise  he  may  treat  the  bill  as  dishon- 
ored. But  a  bill  may  be  accepted  by  a  separate  paper  in 
which  case  it  will  be  binding  only  in  favor  of  one  who  re- 
ceived the  bill  for  value.  So  an  absolute  promise  to  accept 
a  bill  thereafter  to  be  drawn  will  operate  as  an  acceptance 
in  favor  of  any  one  who  on  the  faith  thereof  received  the  bill 
for  value. 

An  acceptance  must  be  in  writing.  If  the  holder 
demand,  the  acceptance  must  be  on  the  face  of  the  bill, 
otherwise  the  holder  can  treat  the  bill  as  dishonored, 
that  is,  unaccepted.  But  otherwise  there  may  be  an 
acceptance  by  way  of  extrinsic  document,  before  or 
after  the  bill  is  drawn.  An  absolute  promise  to  accept 
a  certain  described  bill,  or  an  extrinsic  written  acceptance 
of  a  bill  already  drawn  is  a  good  acceptance  as  to  any 
one  who  on  the  faith  thereof  has  received  the  bill  for 
value,  but  not  as  to  any  one  else. 

Example  32.  A  bill  of  exchange  is  drawn  by  A  upon 
C  to  order  of  B.  C  states  orally  that  he  accepts  it.  C 
cannot  be  held  on  this  acceptance.  C  says  he  will  write 
an  acceptance,  but  not  upon  the  face  of  the  bill.  B  may, 
but  need  not  receive  such  acceptance.  He  may  insist 
upon  a  general  acceptance  written  on  the  face  of  the 
bill,  or  else  treat  the  bill  as  dishonored  by  nonacceptance. 
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Sec.  50.  ACCEPTANCE  PRESUMED  FROM  RETEN- 
TION. "Where  a  drawee  to  whom  a  bill  is  delivered  for 
acceptance  destroys  the  same,  or  refuses  within  twenty-four 
hours  after  such  delivery,  or  within  such  other  period  as  the 
holder  may  allow,  to  return  the  bill  accepted,  or  non-accepted 
to  the  holder,  he  will  be  deemed  to  have  accepted  the  same.^^ 

A  Wisconsin  decision  '^2  construing  the  above  provision 
of  the  Wisconsin  Act  (which  adds  "Mere  retention  of  the 
bill  is  not  acceptance")  says: 

"Upon  delivery  for  acceptance  the  drawee  is  not 
bound  to  act  at  once.  He  has  a  right  to  a  reasonable 
time,  usually  24  hours,  to  ascertain  the  state  of  accounts 
between  himself  and  the  drawer,  and  until  expiration  of 
that  time  the  holder  has  no  right  to  demand  an  answer, 
nor  without  categorical  answer,  to  deem  the  bill,  either 
accepted  or  dishonored;  not  accepted,  because  of  the 
right  of  drawee  to  consider  before  he  binds  himself;  not 
dishonored,  because  both  drawer  and  drawee  have  the 
right  that  their  paper  be  not  discredited  during  such 
period  of  investigation.  After  the  expiration  of  that 
reasonable  time  the  holder  has  a  right  to  know  whether 
the  drawee  assumes  liability  to  him  by  accepting,  and  if 
not,  he  has  a  right  to  return  of  the  document,  so  that  he 
may  protest  or  otherwise  proceed  to  reserve  his  rights 
against  the  drawer.  The  consensus  of  authority  is, 
however,  that  the  duty  rests  on  the  holder  to  demand, 
either  acceptance  or  return  of  the  bill,  and  that  mere 
inaction  on  the  part  of  the  drawee  has  no  effect.  After 
expiration  of  this  time  for  investigation,  the  drawee  may, 
by  retention  of  the  bill,  accompanied  by  other  circum- 

71.  Nego.  Instru.  Law,  Sec.  137.  This  section  is  omitted  in  the 
Illinois  law. 

72.  Westberg  v.  Chicago  Lumber  &  Coal  Co.,  117  Wis.  589- 
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stances,  become  bound  as  acceptor;  not,  however,  by 
mere  retention.  There  seem  to  be  two  phases  of  conduct 
recognized  by  the  authorities  as  charging  the  drawee: 
one  purely  contractual,  as  where  the  retention  is  accom- 
panied by  such  custom,  promise,  or  notification  as  to 
warrant  the  holder  to  the  knowledge  of  the  drawee,  in 
understanding  that  the  retention  declares  acceptance; 
the  other  where  the  conduct  of  the  drawee,  is  substan- 
tially tortious,  and  amounts  to  a  conversion  of  the  bill. 
This  is  the  phase  of  conduct  which  our  negotiable 
instruments  statute  *  *  *  has  undertaken  to  define  and 
limit  as  refusal  (not  mere  neglect)  to  return  the  bill,  or 
destruction  of  it;  reiterating  the  common  law  rule  that 
mere  retention  of  the  bill  is  not  acceptance." 

This  is  an  excellent  statement  of  the  common  law  rule 
and  the  reasons  therefor.  Some  cases,  however,  have 
held  that  mere  retention  is  sufficient  to  constitute 
acceptance.  It  has  been  suggested  that  inasmuch  as 
the  drawee  has  24  hours  in  which  to  decide  whether  to 
accept  the  act  ought  to  be  that  if  ajter  24  hours  he  refuses 
to  return  it  or  destroys  it,  he  will  be  deemed  to  have 
accepted  it.  In  any  event  it  is  not  believed  that  it  will 
be  generally  held  that  mere  retention  without  demand, 
or  without  some  tortious  or  wrongful  refusal  will  be  held 
an  acceptance. 

A  wilful  destruction  is  an  acceptance.^^a 

Sec  51.  KINDS  OF  ACCEPTANCE.  Acceptances  are 
either  general  or  qualified.  The  holder  may  demand  a  geiif 
eral  and  refuse  a  qualified  acceptance.'' 

72a.  Bailey  v.  S.  W.  Veneer  Co.,  207  S.  W.  (Ark.)  34- 
73.  Nego.  Instru.  Law,  Sec  139. 
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(1)  What  constitutes  general  acceptance.  Any  acceptance 
which  does  not  vary  the  terms  of  the  bill  is  a  general  accept- 
ance. 

To  this  acceptance  the  holder  is  entitled.  He  may 
treat  the  bill  as  dishonored  if  such  acceptance  is  refused. 
But  if  he  choose  he  may  take  a  qualified  acceptance. 
An  acceptance  is  still  general  though  it  name  a  particular 
place  for  payment,  unless  it  expressly  states  that  the 
bill  is  to  be  paid  there  and  not  elsewhere. 

(2)  What  constitutes  qualified  acceptance.  An  acceptance 
is  qualified  which  varies  any  term  of  the  bill. 

"An  acceptance  is  qualified,  which  is: 

1.  Conditional,  that  is  which  makes  payment  by  the 
acceptor  dependent  on  the  fulfillment  of  a  condition 
therein  stated; 

2.  Partial,  that  is  to  say,  an  acceptance  to  pay  part 
only  of  the  amount  for  which  the  bill  is  drawn ; 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at 
a  particular  place ; 

4.  Qualified  as  to  time; 

5.  The  acceptance  of  some  one  or  more  of  the  drawees 
but  not  of  all."  74 

By  custom  an  acceptance  is  not  deemed  to  be  qualified 
which  recites  a  place  of  payment  unless  it  further  recites 
that  it  is  payable  only  at  such  a  place. 

Sec.  52.  EFFECT  OF  QUALIFIED  ACCEPTANCE. 
It  binds  the  acceptor  according  to  the  tenor  thereof.  It  dis- 
charges the  drawer  and  previous  igdorsers  unless  they  consent 
thereto.    They  do  assent  thereto  when  after  notice  of  such 

74-  Id.  Sec  141. 


American  Commercial  Law.  79 

acceptance,  they  neglect  within  a  reasonable  time  to  dissent 
to  the  holder. 

An  acceptor  is  of  course  bound  by  any  acceptance 
made  by  him  and  consented  to  by  the  holder.  But  the 
qualified  acceptance  discharges  drawer  and  indorsers 
unless  they  consent  thereto,  but  failure  to  dissent  within 
a  reasonable  time  after  receiving  notice,  is  consent. 

Sec,  53.  ACCEPTANCE  (CERTIFICATION)  OF 
CHECK.  Certification  of  check  by  the  drawee  bank  is  an 
acceptance  thereof;  and  charges  the  bank  according  to  the 
tenor  of  the  check;  but  certification  at  the  request  of  the 
holder  discharges  drawer  and  indorsers. 

Checks  are  as  far  as  possible  governed  by  rules  which 
govern  other  bills  of  exchange.  Acceptance  of  a  check 
is  sometimes  termed  "certification."  The  bank  there- 
upon becomes  primarily  liable  to  pay  the  check.  If  at 
the  holder's  request,  the  check  is  certified,  that  discharges 
previous  indorsers  and  the  drawer,  because  such  holder 
might  have  received  payment.'^^  A  certification  at  his 
request  amounts  practically  to  a  deposit  by  him.  If  at 
the  drawer's  or  indorser's  request  such  drawer  and 
indorser  remain  secondarily  liable. 

.75.  Id.  Sec"  188;  First  Nat.  Bk.  v.  Leach,  52  N.  Y.  350. 


CHAPTER  9. 

THE  FORMATION  OF  THE  CONTRACT  OF  PARTIES 
FOR  ACCOMMODATION  OR  FOR  HONOR. 

Sec.  54.  ACCOMMODATION  PARTY  DEFINED.  One 
who  becomes  a  party  to  a  negotiable  instrument  in  order  to 
lend  his  credit  to  another  is  called  an  accommodation  maker, 
drawer,  indorser,  or  acceptor  as  the  case  may  be. 

Just  as  one  may  become  surety  for  another  in  any 
form  of  indebtedness,  so  one  may  lend  his  credit  to 
another  by  signing  a  negotiable  instrument.  Such  party 
is  bound  notwithstanding  he  receives  no  benefit  from 
his  act,  and  although  any  one  who  takes  the  instrument 
for  value  knows  that  he  takes  no  benefit.  Thus  a  party 
may  for  another's  accommodation  sign  as  maker  of  a 
note,  drawer  or  acceptor  of  a  bill  or  indorser  of  a  bill, 
note,  or  check.  In  such  a  case  there  are  always  two 
parties,  at  least,  besides  the  accommodating  party, 
namely,  the  accommodated  party  and  the  one  who 
extends  credit  to  him,  otherwise  no  rights  can  arise. 

Example  33.  A  makes  a  note  to  order  of  B  for  B*s 
accommodation.  Unless  B  uses  this  note  by  selling  it 
for  value  to  C,  A  is  not  bound  thereon.  But  if  B  does 
transfer  to  C  for  value,  C  may  sue  A,  although  C  knows 
that  A  got  nothing,  for  the  purpose  of  the  note  was 
accommodation.  This  is  not  the  case  of  a  note  lacking 
consideration.'^^ 

76.  Nego.  Instru.  Act,  Sec.  29;  Wilbour  v.  Hawkins,  38  R.  I. 
119,  94  Atl.  856. 
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In  the  same  way  one  may  become  joint  maker  with 
the  accommodated  party  upon  a  note,  or  draw  or  accept 
a  bill  or  indorse  any  commercial  paper  in  order  that  his 
name  may  give  the  paper  a  value  which  it  would  not 
otherwise  have. 

One  who  signs  as  an  accommodation  party  and  who 
has  to  pay  the  instrument  by  reason  thereof  has  his 
right  of  reimbursement  against  the  person  who  should 
have  paid  it. 

Whether  an  accommodation  paper  is  enforceable  by 
one  who  secures  it  after  maturity  with  knowledge  of  its 
character  can  enforce  it  is  questionable  under  the  act.'^^ 
In  a  recent  case  it  was  held  that  it  could  be  so  negotiated, 
but  this  view  has  been  strongly  criticized  as  contrary 
to  the  intention  of  the  accommodation  and  of  business 
custom.'^^'^  In  Illinois,  the  act  restricts  transfer  after 
maturity  unless  there  is  proof  that  such  transfer  was  in- 
tended. 

Sec.  55.  ACCEPTANCE  FOR  HONOR.  Acceptance  for 
honor  consists  in  the  acceptance  of  a  protested,  not  overdue 
bill  by  one  who  is  not  the  drawee  thereof  nor  other  party 
liable  thereon,  for  the  honor  of  some  other  party  thereto. 

Acceptance  for  honor  consists  likewise  in  a  lending 
of  credit.  One  who  accepts  for  honor  differs  from  one 
who  accepts  for  another's  accommodation  in  the  fact 
that  an  accommodation  acceptor  is  the  drawee  named 
in  the  bill.  He  accepts  for  some  other  person's  benefit 
but  the  bill  was  drawn  on  him  that  he  might  so  accept 
it.  But  an  acceptor  for  honor  is  one  who  is  no  party  to 
the  bill,  but  becomes  such  by  intervention,  and  who 

76a.  Marline  v.  Jones,  138  Wis.  82,  119  N.  W.  931. 
76b.  Brannan,  Nego.  Instru.  Law,  3rd.  Ed.,  p.  123. 
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volunteers  to  assume  the  place  of  the  drawee  of  such 
bill,  and  to  do  what  such  drawee  should  have  done  or 
was  expected  to  do. 

An  acceptance  may  be  for  the  honor  of  any  one  on 
the  bill,  but  it  is  presumed,  if  not  otherwise  stated,  to 
be  for  the  honor  of  the  drawer. 

The  acceptance  for  honor  may  be  for  part  only  of 
the  sum  for  which  the  bill  is  drawn.  It  must  state  that 
it  is  for  honor  and  be  signed  by  the  acceptor  for  honor. 

The  acceptor  for  honor  becomes  liable  to  all  parties 
who  are  subsequent  to  the  party  for  whose  honor  the 
acceptance  is  made. 

The  bill  so  accepted  must  be  presented  to  the  drawee 
when  due  for  payment  and  protested  for  nonpayment 
before  the  acceptor  for  honor  can  be  made  to  pay  it. 
This  is  true  although  there  may  be  small  hope  that  the 
drawee  will  pay  it,  as  he  has  already  refused  to  accept 
it  when  it  was  presented  to  him  for  that  purpose. 

The  acceptor  for  honor  will  be  discharged  unless  the 
bill  is  presented  to  him  for  payment  within  one  day 
after  its  maturity,  or  if  he  resides  in  some  other  place 
unless  it  is  put  in  the  mails  within  twenty-four  hours 
after  such  date  of  maturity. 

In  connection  with  this  Section  read  Sections  161-170 
in  Appendix  A. 

Acceptance  for  honor  is  also  called  acceptance  supra 
protest. 

Sec.  56.  PAYMENT  FOR  HONOR.  Payment  for  honor 
consists  in  payment  by  some  other  party  than  the  drawee  or 
the  acceptor  for  the  honor  of  some  party  liable  on  the  bill 
accepted  or  for  whose  account  such  bill  was  drawn. 

Payment  for  honor  is  for  the  same  purpose  as  accept- 
ance for  honor,  and  consists  in  the  intervention  of  some 
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one  to  take  the  place  of  the  drawee  or  acceptor  named 
in  the  bill  where  such  bill  has  been  presented  to  the 
drawee  or  acceptor  for  payment,  and  protest  for  non- 
payment has  been  made.  A  bill  might  be  protested 
for  nonpayment  where  it  had  been  accepted  or  where . 
it  had  not  been  accepted,  for  we  shall  find  that  it  is 
not  always  necessary  to  present  a  bill  for  acceptance, 
but  sometimes  it  is  sufficient  to  simply  present  it  for 
payment  when  due. 

A  payment  for  honor  must  be  stated  to  be  such  and 
must  be  attested  by  a  "notarial  act  of  honor  which  may 
be  appended  to  the  protest  or  form  part  of  it."  This 
notarial  act  must  set  forth  the  declaration  of  the  payer 
that  he  pays  the  bill  for  honor  and  for  whose  honor  he 
pays  it. 

One  who  pays  for  honor  and  who  properly  saves  his 
rights  succeeds  to  the  rights  of  the  holder  against  the 
person  for  whose  honor  he  pays  and  parties  liable  to  the 
latter. 

In  connection  with  this  Section  read  Sections  171-177 
in  Appendix  A. 


PART  III. 

OPERATION   OF  THE  CONTRACT. 

CHAPTER  10. 

NEGOTIATION. 

A.    In  General  of  Negotiation  and  Indorsement. 

Sec.  57.  MEANING  OF  NEGOTIATION.  By  negotia- 
tion is  meant  the  transfer  of  negotiable  paper  by  the  payee 
thereof  or  his  transferee  with  the  intention  and  effect  of  con- 
stituting the  transferee  the  holder  of  the  legal  title  thereof. 

To  negotiate  commercial  paper  is  to  transfer  it  to 
another  for  the  purpose  of  investing  the  ownership  in 
him  generally  or  for  some  special  purpose. 

Sec.  58.  KINDS  OF  NEGOTIATION.  Negotiation  is 
by  delivery  and  by  indorsement. 

Some  instruments,  we  have  noticed,  are  negotiable 
by  delivery.  That  is  when  they  are  payable  to  bearer. 
And  when  they  are  payable  to  bearer  has  also  been 
stated.'^  In  such  case  they  may  also  be  indorsed,  but 
this  enlarges  the  liability  of  the  transferor.  But  when 
payable  to  order  they  are  transferred  by  indorsement, 
and  the  indorsement  is  necessary  to  negotiation.  A 
holder  of  paper  which  must  be  negotiated  by  indorse- 

yy.  Sec  a6,  suprtu 
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ment  does  not  become  a  holder  in  due  course  until  in- 
dorsement has  actually  been  made,  no  matter  when  he 
acquired  the  paper. 

Sec.  59.    HOW   INDORSEMENT  ACCOMPLISHED. 

(1)  Must  be  in  writing.  An  indorsement  must  be  in  writ- 
ing on  the  instrument  itself  or  on  a  paper  attached  thereto. 

An  indorsement  must  be  written  on  the  instrument  or 
on  a  paper  attached  thereto.  This  attached  paper  is 
called  an  allonge. 

If  a  transfer  is  made  by  separate  writing,  it  is  an 
assignment;  for  negotiable  instruments  may  be  assigned, 
as  well  as  indorsed.  The  title,  in  that  case,  is  that  of  an 
assignee,  that  is,  it  is  subject  to  defenses. 

(2)  Words  sufficient  or  necessary.  The  signature  of  the 
indorser  is  sufficient. 

The  contract  of  the  indorser  is  implied  from  his  mere 
indorsement.  If  the  indorsement  is  special,  as  noted 
below,  there  is  also  the  name  of  indorsee,  and  restrictive, 
qualified  and  conditional  indorsement  also  require  addi- 
tional words.  But  indorsement  may  be  by  signature 
alone,  and  there  must  be  such  signature.  But  any  word 
or  mark  intended  as  a  signature  is  sufficient. 

The  contract  of  the  indorser,  though  not  expressed, 
except  by  his  signature,  is  well  understood  in  law.  He 
contracts  to  pay  if  the  party  primarily  liable  does  not 
pay,  provided  the  necessary  steps  are  taken  to  charge 
him,  as  we  shall  see  later.  He  also  contracts  that  he  has 
good  title  and  that  prior  parties  have  competency  to 
contract,  etc.  All  this  is  contained  in  the  mere  signature 
on  the  back  of  the  note.  The  indorser's  contract  is 
noted  more  at  length,  later. 
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Words  of  negotiability  are  not  necessary  in  the  indorse- 
ment. An  indorsement  "Pay  to  John  Brown"  instead 
of  "pay  to  the  order  of  John  Brown,"  will  not  restrict 
further  negotiation  provided  the  instrument  itself  is  in 
its  body  in  negotiable  form.  See  forms  of  indorsement 
hereafter. 

Opinions  have  differed  whether  "I  hereby  assign  all 
my  right,  title  and  interest,"  or  "I  hereby  assign  the 
within  note"  or  similar  words  constitute  an  indorse- 
ment sufficient  to  constitute  one  a  holder  in  due  course. 
If  held  a  valid  indorsement,  it  seems  it  should  be  at  least 
a  qualified  one,  transferring  title  and   not  preventing 

holder  from  being  holder  in  due  course,  but  qualifying 
liability.  77a 

Sec.  60.  ATTEMPTED  PARTIAL  INDORSEMENT. 
Indorsement  must  be  of  the  entire  instrument,  but  if  any  part 
of  the  sum  has  been  paid,  there  may  be  a  good  indorsement 
of  the  residue.^8 

An  indorsement  of  part  of  an  instrument  is  not  good 
as  an  indorsement  because  if  indorsements  could  be 
divided  up  it  would  subject  the  party  liable  to  great 
inconvenience  and  expense. 

Sec.  61.  EFFECT  OF  INDORSEMENT  TO  TRANS- 
FER  INCIDENTS.  An  indorsement  of  a  negotiable  instru- 
ment is  effective  to  transfer  the  incidental  rights  therein  to 
aid  or  secure  the  enforcement  of  the  debt. 

The  debt  expressed  in  the  negotiable  instrument  is  the 
main  thing.    Provisions  and  securities  to  aid  in  its  en- 

77a.  Marion  National  Bank  v.  Harden,  83  W.  Va.  119,  holds  it 
to  be  a  qualified  indorsement. 
78.  Nego.  Instru.  Act,  Sec.  32. 
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forcement  and  which  do  not  destroy  negotiability,  pass 
with  an  indorsement  of  the  note. 

Thus  one  who  receives  a  note  which  has  been  secured 
by  collateral,  is  entitled  to  the  collateral  for  the  purposes 
for  which  it  was  given ;  and  mortgages  should  be  assigned 
with  the  debt  which  they  secure. 

So  authority  to  confess  judgment,  waivers  of  rights, 
agreements  to  pay  costs,  attorney's  fees,  etc.,  all  pass  to 
the  holder  of  the  note,  because  they  are  incidental  to 
the  debt. 

Sec.  62.    PRESUMPTIONS  AS  TO  INDORSEMENT." 

(1)  Presumption  as  to  time.  Presumed  imless  dated  after 
maturity  to  have  been  before  instrument  was  overdue. 

Indorsements  after  maturity  though  good  to  transfer 
title,  subject  one  to  defenses,  if  any,  as  we  shall  note 
later;  hence  the  importance  of  this  presumption.  In- 
dorsements are  not  usually  dated. 

(2)  Presumption  as  to  place.  Presumed  unless  contrary 
appears,  to  have  been  at  place  where  instrument  is  dated. 

The  place  of  dating  is  important  to  determine  what 
law  will  govern  when  there  is  a  conflict. 

Sec.  63.  MISCELLANEOUS  RULES  CONCERNING 
INDORSEMENT. 

(1)     Indorsement  to  "Cashier." 

An  indorsement  to  the  fiscal  officer  of  a  corporation 
or  bank,  so  describing  him,  is  deemed  prima  facie  an 

79.  Nego.  Instru.  Law,  Sec.  45. 
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indorsement  to  the  bank  or  corporation.  And  may  be 
negotiated  further  either  by  the  cashier's  or  the  institu- 
tion's indorsement.  This  applies  to  paper  payable  to 
any  fiscal  officer. 

(2)  Payee  or  indorsee  misdescribed  or  name  misspelled. 

If  a  payee  or  indorsee's  name  is  misspelled  or  he  is 
otherwise  misdescribed  he  may  indorse  as  described, 
adding  his  correct  name,  if  he  choose,  or  is  so  required. 

(3)  Striking  out  indorsement. 

Holder  may  strike  out  any  indorsement  not  necessary 
to  his  title.  This  discharges  the  indorser  whose  name  is 
so  stricken  and  all  indorsements  subsequent  thereto. 

(4)  Negotiation  by  prior  party. 

If  an  instrument  is  negotiated  back  to  a  prior  party 
he  may  re-issue  and  further  negotiate  the  instrument, 
but  cannot  enforce  payment  against  any  party  to  whom 
he  was  personally  liable. 

B.    Kinds  of  Indorsements. 

Sec.  64.  SPECIAL  INDORSEMENT.  A  special  indorse- 
ment is  one  which  specifies  a  particular  indorsee. 

An  indorsement  to  a  certain  person  naming  him  in  the 
indorsement  is  called  a  special  indorsement.  An  instru- 
ment so  indorsed  cannot  be  further  negotiated  except  by 
indorsement  until  it  is  subsequently  indorsed  in  blank. 
If  the  special  indorsee  indorses  in  blank,  the  paper  will 
then  pass  by  delivery.     (But  if  the  instrument  is  payable 
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to  bearer,  it  may  pass  by  delivery  notwithstanding  it 
has  been  specially  indorsed  and  there  is  no  blank  indorse- 
ment.)^^ 

Sec.  65.  BLANK  INDORSEMENT.  A  blank  indorse- 
ment  is  one  which  does  not  specify  any  particular  indorsee. 

A  blank  indorsement  is  accomplished  by  merely 
writing  the  name  of  the  indorser  on  the  back  of  the 
instrument.  It  may  then  pass  by  mere  delivery,  but 
the  holder  may  convert  it  into  a  special  indorsement  by 
writing  above  it  "Pay  to  John  Brown." 

A  special  indorsement  and  an  indorsement  in  blank 
carry  with  them  the  same  liability.  The  contract  in 
each  instance  is  the  same.  A  blank  indorsement  is  not 
so  safe  as  a  special  indorsement,  because  being  transfer- 
able by  delivery,  a  thief  or  finder  thereof  could  give  a 
good  title  to  an  innocent  purchaser  for  value  before 
maturity. 

The  three  following  sections  relate  to  indorsements 
which  modify  the  indorser's  contract.  Either  a  special 
indorsement  or  one  in  blank  may  be  qualified,  restrictive, 
or  conditional. 

Sec.  66.  QUALIFIED  INDORSEMENT.  A  special  or 
blank  indorsement  may  be  accompanied  with  words  qualify- 
ing, that  is  to  say,  limiting  the  indorser's  contract. 

The  indorser's  contract  has  already  been  noted  and 
will  hereafter  be  particularly  considered.  The  indorser 
may,  however,  if  the  endorsee  will  consent,  qualify  his 
contract.     This  is  usually  done  by  adding  the  words 

79a.  Nego.  Instru.  Act,  Sec.  40,  which  adds  "but  the  person 
indorsing  specially  is  liable  as  indorser  to  only  such  holders  as 
make  title  through  his  indorsement. 
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"without  recourse,"  but  even  in  such  case  the  indorser 
warrants  certain  things,  as  noted  later.  Either  a  blank 
or  special  indorsement  may  be  so  limited.  The  qualifi- 
cation has  no  effect  on  the  negotiable  character  of  the 
instrument  and  it  may  be  further  negotiated  with  the 
same  freedom  as  though  not  so  indorsed. 

Sec.  67.  RESTRICTIVE  INDORSEMENT.  A  special 
or  blank  indorsement  may  be  accompanied  with  words  re- 
stricting further  indorsement. 

A  restrictive  indorsement  is  an  indorsement  made  not 
for  the  purpose  of  transferring  the  title  to  the  instrument 
generally,  but  a  special  purpose,  that  is  to  say,  for 
purposes  of  collection,  or  in  trust,  etc.  It  stops  further 
negotiation  except  as  authorized  by  the  terms  of  the 
indorsement  or  for  the  purpose  of  carrying  out  the 
restrictive  indorsement.^^* 

Sec.  68.  CONDITIONAL  INDORSEMENT.  A  special 
or  blank  indorsement  may  be  accompanied  with  words  mak- 
ing its  effect  conditional. 

One  may  indorse  to  another  on  some  condition. 
The  party  compelled  to  pay  the  instrument  may  disre- 
gard the  condition,  whether  it  has  been  performed  or 
not,  the  condition  being  between  indorser  and  in- 
dorsee. But  the  conditional  indorsee  or  his  transferee, 
will  hold  the  instrument  or  the  proceeds  thereof  subject 
to  the  condition.81 

80.  Id.  Sec.  36. 

81.  Id.  Sec.  39. 


CHAPTER  11. 

HOLDER  IN  DUE  COURSE. 

Sec.  69.  INTRODUCTION.  A  person  to  whom  nego- 
tiable paper  is  negotiated  may  have  a  right  to  enforce  it  ac- 
cording to  its  tenor  notwithstanding  his  predecessor  in  title 
had  no  such  right  to  enforce  it,  provided,  the  negotiation  has 
been  made  under  certain  circumstances,  and  if  made  under 
those  circumstances,  the  holder  is  said  to  be  a  holder  in  due 
course. 

We  have  seen  at  the  outset  that  the  purpose  of  having 
a  law  of  negotiable  paper  is  to  permit  an  obligation  to 
pay  money  to  be  separated  from  the  transaction  of 
which  it  was  originally  a  part  and  negotiated  as  an  inde- 
pendent obligation  in  itself,  the  floating,  uncontradic- 
table  word  of  the  party  who  gave  it  that  he  will  pay 
according  to  the  tenor  to  any  one  who  holds  it  at  ma- 
turity. We  have  seen  that  if  a  debt  is  not  drawn  in 
negotiable  form  it  may  be  assignable,  but  in  that  event 
the  assignment  confers  no  higher  right  than  the  assignor 
has.  But  in  the  law  of  negotiable  paper  a  transferee  may 
reach  a  plane  of  greater  protection.  He  cares  not  what 
may  have  been  the  original  transaction,  or  whether 
there  may  be  defenses  of  fraud,  breach  of  contract, 
failure  or  lack  of  consideration,  uncredited  payment, 
set-off  and  the  like.  These  are  not  available  against 
him  and  that  which  he  has  secured  stands  enforceable 
against  the  debtor  pursuant  to  its  terms.  But  this  is 
true  only  in  case  the  acquirer  took  paper  negotiable 
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in  form  which  was  complete  and  regular  on  its  face, 
gave  value  therefor,  obtained  his  title  before  the  instru- 
ment was  overdue,  and  had  no  knowledge  or  notice  of 
the  defect  in  his  transferor's  title.  If  he  did  acquire 
under  those  circumstances  he  is  known  as  a  holder  in 
due  course,  and  then  has  the  peculiar  protection  of  the 
law  of  negotiable  paper.  Now  it  is  quite  apparent  that 
if  the  party  liable  on  the  paper  has  no  defense;  if  it  is 
a  debt  he  must  pay  if  not  transferred  then  no  policy 
demands  that  limitations  be  imposed  upon  the  transfer. 
Therefore  if  there  are  no  defenses  that  could  be  made 
against  any  one,  we  are  not  concerned  whether  a  pur- 
chaser acquires  as  a  holder  in  due  course  or  not.  He 
may  acquire  an  overdue  instrument,  may  have  it  as  a 
gift;  and  of  course  has  no  knowledge  or  notice  of  any 
defense,  for  our  hypothesis  is  that  there  is  none. 

Example  34.  A  gives  B  a  promissory  note  in  payment 
of  a  contract  to  be  performed  by  B.  B  breaks  the  con- 
tract. B  negotiates  the  note  to  C.  To  escape  being 
subject  to  this  defense  C  must  have  acquired  the  note 
under  the  circumstances  that  make  him  a  holder  in  due 
course. 

Example  35.  A  borrows  money  from  B  and  gives  his 
promissory  note  therefor.  B  negotiates  this  note  to  C. 
As  A  has  no  defense  against  any  one,  it  is  useless  to 
inquire  whether  or  not  C  acquired  as  a  holder  in  due 
course.  All  that  interests  A  is  whether  C  is  really  the 
legal  owner.  C  may  have  acquired  the  paper  by  way 
of  gift  and  may  have  taken  long  after  maturity.  This  is 
immaterial. 

In  the  present  chapter  we  shall  inquire  under  what 
circumstances  one  must  obtain  paper  in  order  to  be  a 
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holder  in  due  course.  In  making  that  inquiry  we  shall 
assume  that  there  are  defenses  available  against  the 
party  from  whom  the  paper  was  acquired,  and  therefore 
available  against  this  taker  unless  he  is  a  holder  in  due 
course. 

Sec.  70.    WHO   IS   HOLDER   IN   DUE   COURSE.     In 

order  to  claim  the  peculiar  advantages  of  the  law  merchant, 
the  holder  must  be  a  holder  in  due  course,  that  is,  he  must 
have  acquired  (1)  paper  complete  and  regular  on  its  face; 
(2)  for  value;  (3)  in  good  faith  and  (4)  before  the  paper  was 
overdue. 

It  is  essential  that  all  these  circumstances  exist  to 
make  one  a  holder  in  due  course.  They  are  discussed  in 
order. 

Sec.  71.  COMPLETE  AND  REGULAR  UPON  ITS 
FACE.  A  holder  in  due  course  is  one  who  has  acquired  an 
instrument  complete  and  regular  on  its  face. 

Manifestly  one  cannot  be  a  holder  in  due  course  unless 
he  acquires  an  instrument  negotiable  in  form,  and  if 
it  is  incomplete  or  irregular  when  he  obtains  it,  if  in 
fact  it  does  not  lack  negotiability,  it  at  least  imposes 
upon  him  the  necessity  of  inquiry. 

Example  36.     A  note  was  made  payable  "four 

after  date."  In  A's  hands  it  was  subject  to  the  defense 
of  failure  of  consideration.  A  sold  it  to  B,  who  acquired 
it  for  value,  before  it  was  overdue  and  without  notice 
of  the  defense.  Held  that  because  of  the  irregularity 
or  incompleteness  B  was  not  a  holder  in  due  course  and 
was  subject  to  the  defense.^ 

82.  In  re  Philpott's  Estate,  169  la.  555,  151  N.  W.  825. 
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Sec.  72.  TRANSFEREE  MUST  GIVE  VALUE,  In 
order  to  be  a  holder  in  due  course,  a  transferee  of  negotiable 
paper  must  give  value. 

(1)  Giving  value  necessary  only  in  case  one  seeks  to  qualify 
as  holder  in  due  course. 

While  it  is  true  that  a  negotiable  instrument  which  is 
unsupported  by  any  consideration  is  not  enforceable  by 
the  immediate  holder  and  is  not  enforceable  by  any  one 
except  a  holder  in  due  course,  it  is  nevertheless  true  that 
if  it  is  in  its  creation  based  upon  good  consideration,  no 
consideration  is  necessary  to  support  an  executed  trans- 
fer where  a  gift  is  intended.  In  other  words  if  A  owes 
B  $100  on  a  promissory  note,  he  might  as  well  pay  it  to 
C  as  to  B  and  it  is  immaterial  whether  C  gave  B  any 
value  for  it  if  C  has  the  legal  title  to  it.  A  holder  of  an 
enforceable  note  or  bond  or  check  may  give  it  away  to 
another.  But  if  A  has  defenses  against  B  upon  the  note, 
then  it  becomes  very  material  whether  C  gave  value 
(as  also  material  whether  he  got  it  before  it  was  overdue 
or  whether  he  had  notice).  He  is  subject  to  such  de- 
fense unless  he  gave  value. 

(2)  What  constitutes  value. 

The  negotiable  instruments  law  provides  that  value 
is  any  consideration  that  will  support  a  simple  contract, 
but  as  applied  to  negotiation  of  an  existing  contract 
this  needs  explanation  and  qualification.  Executory 
promises  to  pay  or  to  deliver  value  are  good  consideration 
in  the  law  of  contracts,  and  are  good  to  support  com- 
mercial paper,  but  a  holder  in  due  course  is  one  who  has 
not  only  agreed  to  pay  or  deliver,  but  who  has  paid  or 
delivered  money  or  property  to  the  party  from  whom  he 
acquired  the  paper. 
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Eocample  37.  A  note  made  by  A  to  order  of  P  is 
indorsed  by  P  to  H  who  agrees  to  send  P  the  value 
thereof.  There  is  sufficient  consideration  here  to  support 
a  contract,  and  if  no  reason  appears  why  H  should  not 
pay  P,  P  can  enforce  the  contract,  but  until  H  has 
actually  paid  P,  H  is  not  a  holder  is  due  course.^ 

Example  38.  Bank  credits  H  with  a  check  drawn  by 
M  on  another  bank,  there  being  enough  in  H's  account 
to  cover  check  if  dishonored.  Bank  is  not  a  holder  in 
due  course.^  But  if  the  bank  honors  checks  drawn  on 
such  fund,  it  has  given  value. 

It  has  been  held,  however,  that  giving  one's  own  note 
or  check,  is  giving  value;  and  certainly  any  actual 
detriment  sustained  is  value  within  the  rule. 

(3)     Less  than  face  of  instrument  may  be  value. 

One  may  be  a  holder  in  due  course  although  the  value 
he  has  given  be  less  than  the  amount  of  the  instrument. 
This  is  clearly  true  where  the  value  given  is  not  money. 
But  even  if  it  be  money  it  need  not  be  of  the  amount 
of  the  instrument.  A  $1000  note  might  sell  for  $500, 
and  the  purchaser  protected  as  having  given  value.^^ 
But  whether  this  might  prevent  him  from  being  a 
purchaser  m  good  faith  is  another  question.  Where 
there  is  much  discrepancy  the  question  of  good  faith 
becomes  pertinent  as  we  shall  see  under  the  next  section. 
And,  of  course,  we  assume  here  that  there  is  a  defense 
for,  if  one  owes  $1000  on  a  note  the  holder  may  sell  it 

83.  See  paragraph   (4)   in  this  section. 

84.  Citizen's  State  Bank  v.  Cowles,  180  N.  Y.  346;  Warman  v. 
First  Nat.  Bk.,  185  111.  60. 

85.  Lassas  v.  McCarty,  47  Ore.  474,  84  Pac.  77. 
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for  $100  (or  make  a  present  of  it)  if  he  chooses.     There 
is  no  injury  done  to  the  debtor. 

(4)  Payment  of  value  or  part  thereof  after  notice  of  de- 
fense. 

The  law  provides  ^^ 

"Where  the  transferee  receives  notice  of  any  infirmity 
in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same  before  he  has  paid  the  full  amount 
agreed  to  be  paid  therefor,  he  will  be  deemed  a  holder 
in  due  course  only  to  the  extent  of  the  amount  thereto- 
fore paid  by  him." 

We  shall  hereafter  see  that  if  a  person  is  a  holder  in 
due  course  he  can  recover  the  full  amount  of  the  instru- 
ment purchased  although  he  gave  less  than  that  amount. 
In  the  section  just  quoted  we  find  an  apparent  incon- 
sistency in  the  law.     It  has  been  expressed  as  follows: 

"Suppose  a  note  for  $200  against  which  the  maker  has 
an  equity  of  fraud  as  against  the  payee.  It  is  sold  by  the 
payee  for  $150  to  the  plaintiff,  a  bona  fide  purchaser 
without  notice  upon  terms  of  payment  of  $100  cash 
and  $50  a  month.  Within  the  month,  plaintiff  is  notified 
of  the  equity.  How  much  should  plaintiff  recover  of 
the  maker?  The  section  says  $100,  thereby  depriving 
plaintiff  of  the  benefit  of  his  bargain.  On  the  other 
hand,  suppose  plaintiff  had  paid  the  whole  consideration 
of  $150  before  receiving  the  notice.  In  this  case  plaintiff 
under  section  57,  recovers  $200,  the  full  amount  of  the 
note,  thus  receiving  the  benefit  of  his  bargain."  ^'^ 

This  apparent  inconsistency  is  probably  better  so  on 
the  whole  consideration  though  not  strict  logic.  The  case 

86.  Nego.  Instru.  Law,  Sec.  54. 

87.  Brannan,  The  Negotiable  Instruments  Law,  3rd  Ed.,  p.  178. 
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would  not  usually  rise,  and  though  one  loses  the  benefit 
of  his  bargain  he  is  not  absolutely  out  of  pocket. 

Sec.  73.  TRANSFEREE  MUST  TAKE  IN  GOOD 
FAITH.  To  be  a  holder  in  due  course,  a  transferee  of  ne- 
gotiable paper  must  acquire  it  in  good  faith. 

(1)     In  general. 

If  a  purchaser  has  actual  notice  of  an  "infirmity  in 
the  instrument"  or  "defect  in  the  title  of  the  person 
negotiating  it,"^^  he  clearly  does  not  purchase  in  good 
faith.  But  if  he  have  no  actual  notice,  what  will  con- 
stitute lack  of  good  faith?     The  act  says: 

"To  constitute  notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must  have  had 
actual  knowledge  of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith."  ^^ 

A  rule  applied  in  some  early  cases  that  one  who  buys 
under  circumstances  that  would  put  a  prudent  man  on 
inquiry  is  not  a  holder  in  due  course  is  supplanted  by 
the  simple  rule  that  it  is  sufficient  if  one  buys  in  good 
faith.  If  that  is  true,  it  is  not  material  that  he  did  not 
use  the  prudence  of  an  ordinarily  prudent  man.  The 
rule  of  the  law  is  deemed  the  better  one  because  there 
should  be  no  discouragement  to  the  transfer  of  paper 
whose  chief  use  is  that  of  negotiation  by  setting  up  a 
strict  standard  to  which  one  must  conform  to  be  pro- 
tected against  unknown  equities.  If  he  buy  in  good 
faith,  it  is  enough. 

"However   harsh  this  rule  may,  on  first  impression, 

88.  Nego.  Instru.  Law,  Sec.  52   (4). 

89.  Id.  Sec.  56. 
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seem  to  be,  It  is  based  upon  the  policy  of  the  law  which 
gives  full  faith  and  credit  to  commercial  paper  trans- 
ferred before  maturity,  so  that  it  may  circulate,  as  far 
as  possible,  with  all  the  conveniences  of  currency."  ^ 

"Good  faith  *  *  *  is  consistent  with  negligence,  even 
gross  negligence.  A  blundering  fool  may  therefore  be 
found  to  have  acted  in  good  faith,  though  under  like 
circumstances,  a  shrewd  business  man  might  be  deemed 
to  have  acted  in  bad  faith."  ^l 

One  may,  however,  have  bad  faith  even  if  he  does  not 
know  the  exact  trouble  if  he  knows  there  is  or  must  be 
something  wrong.^^  He  may  be  a  purchaser  in  good 
faith  even  if  negligent,  but  if  he  refrains  from  making 
inquiry  because  he  fears  to  do  so  unless  he  discover 
something  wrong,  he  is  not  a  purchaser  in  good  faith.^^a 
And  furthermore,  we  may  frequently  infer  that  the  pur- 
chaser does  know  of  the  wrong  though  unable  to  prove 
it  except  circumstantially  by  showing  the  conditions 
under  which  he  acquired  it. 

(2)     Payment  of  less  than  face  value  as  showing  bad  faith. 

We  have  seen  that  one  who  buys  an  instrument  for 
less  than  the  face  value  thereof  (1)  gives  value,  and  (2) 
may  be  for  all  of  that  a  purchaser  in  good  faith ;  but  the 
inadequacy  of  the  amount  paid  may  be  a  circumstance 
showing  lack  of  good  faith.  The  circumstances  of  the 
particular  case  are  all  material:  the  solvency  of  the 
maker,  the  time  the  paper  has  to  yet  run  before  maturity, 
whether  the  paper  is  secured  or  not,  or  any  other  material 
facts,  are  pertinent.  If  one  is  offered  a  note  almost  due 
made  by  a  solvent  maker,  for  a  great  discount,  he  might 

90.  Bradwell  v.  Pryor,  221  111.  606. 

91.  Schintz  V.  Bank,  152  111.  Ap.  76. 

92.  Paika  v.  Perry,  225  Mass.  563,  114  N.  E.  830. 
92a.  Knowlton  v.  Schultz,  71  N.  W.  (N.  D.)  550. 
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thereby  be  informed  that  something  was  the  matter 
with  it,  especially  if  some  reasonable  explanation  were 
not  forthcoming;  while  a  note  made  by  one  of  doubtful 
solvency,  having  some  time  yet  to  run,  might  readily 
enough  be  disposed  of  at  a  considerable  discount  without 
advising  one  that  there  was  anything  questionable. 

Example  39.  A  bought  from  B  a  note  made  by  C,  a 
responsible  person,  the  note  having  but  6  weeks  to  run, 
for  one  half  its  face  value.  There  was  a  good  defense 
against  the  note  in  B's  hands.  A  claimed  that  C  was 
not  a  holder  in  due  course  as  not  having  bought  in  good 
faith:  Held:  that  C's  good  or  bad  faith  was  on  this 
evidence  a  question  for  the  jury.^^ 

(3)     Knowledge  that  consideration  is  still  unperformed. 

It  has  been  seen  that  a  recital  of  a  consideration 
in  negotiable  paper  does  not  destroy  negotiability.  It 
consistently  follows  from  that  that  a  knowledge  that 
there  is  an  executory  agreement  still  to  be  performed 
by  the  payee,  does  not  make  one  a  holder  in  bad  faith, 
unless  he  knows  that  it  is  still  unperformed  in  violation 
of  the  executory  agreement.^ 

Sec.  74.  TRANSFEREE  MUST  ACQUIRE  INSTRU- 
MENT  BEFORE  OVERDUE.  To  be  a  holder  in  due  course 
a  transferee  must  acquire  the  paper  before  it  is  overdue. 

(1)    In  general. 

If  paper  is  overdue,  it  continues  negotiable  until 
discharged.    But  one  who  acquires  it  after  it  is  overdue, 

93.  Becker  v.  Hart,  120  N.  Y.  Supple.  220;  see  also  McNamara 
V.  Jose,  28  Wash.  461,  68  Pac.  903;  Lassas  v.  McCarty,  47  Ore. 
474,  84  Pac.  76. 

94.  Paika  v.   Perry,  supra. 
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takes  it  subject  to  the  equities  which  exist  against  the 
party  from  whom  he  takes  it.  He  must  acquire  it  before 
it  is  overdue  in  order  to  have  the  standing  of  a  holder  in 
due  course.  "The  question  constantly  arises,  why  is  it 
in  circulation — why  is  it  not  paid?"^^  An  instrument 
is  overdue  the  day  after  its  maturity.  As  we  have  seen 
days  of  grace  are  abolished. 

(2)    When  is  demand  paper  overdue? 

Paper  payable  on  demand  is  due  upon  demand.  But 
from  the  standpoint  of  a  purchaser  who  does  not  know 
that  a  demand  has  ever  been  made,  when  is  the  paper 
overdue?  If  there  is  something  wrong  with  the  paper, 
it  is  hardly  likely  that  the  payee  would  make  a  demand, 
or  at  least,  his  demand  would  be  refused.  Such  paper  is 
negotiated.  When  is  the  party  to  whom  it  is  sought  to 
be  negotiated  put  on  notice  by  the  lapse  of  time  that  the 
paper  is  overdue?  This  is  a  question  of  some  difficulty. 
It  is  the  general  rule  that  demand  paper  is  overdue  after 
it  has  been  outstanding  a  reasonable  length  of  time.  The 
law  provides: 

"When  an  instrument  payable  on  demand  is  negoti- 
ated an  unreasonable  length  of  time  after  its  issue,  the 
holder  is  not  deemed  a  holder  in  due  course. "  ^ 

"In  determining  what  is  a  rea'sonable  time,  or  an 
unreasonable  time,  regard  is  to  be  had  to  the  nature  of 
the  instrument,  the  usage  of  trade  or  business  (if  any) 
with  respect  to  such  instruments,  and  the  facts  of  the 
particular  case."^ 

95.  Fisher  v.  Leland  et  al,  4  Cush.  456,  50  Am.  Dec.  805, 

96.  Nego.  Instru.  Law,  Sec  59. 

97.  Ibid,  Sec  193. 
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Example  40.  A  bought  a  demand  note  23  days  old. 
The  note  was  void  in  the  hands  of  the  party  from  whom 
A  bought  it.  No  demand  had  actually  ever  been  made. 
A  claims  to  be  a  holder  in  due  course  and  therefore  not 
subject  to  defenses.  Held  not  overdue.  "It  is  unques- 
tionable that  one  day  would  not  be  a  reasonable  time, 
and  that  five  years  would  be  an  unreasonable  delay. 
Intermediate  these  times  there  is  nothing  settled,  and 
each  case  must  be  left  to  be  determined  upon  its  own 
peculiar  circumstances. "  ^ 

Example  41.  A  bought  a  note  payable  on  demand, 
between  three  and  four  months  after  its  issue.  Held, 
that  it  was  overdue  and  A  was  subject  to  defenses.  "On 
this  question  the  authorities  are  not  uniform  but  no 
case  shows  that  more  than  three  months  can  reasonably 
be  overlooked. "  ^9 

It  is  impossible  to  lay  down  a  definite  rule  on  this 
subject,  but  business  custom  is  perhaps  in  favor  of  a 
three  months'  period  as  not  unreasonable.  In  a  Kentucky 
case  it  was  said  more  than  four  months  would  be  un- 
reasonable by  the  bank  customs  of  that  state  ^^  and  in 
South  Dakota,  the  statute  definitely  sets  out  specific 
periods  of  time  to  govern  this  subject.  The  practical 
lesson  for  the  business  man  is  to  be  cautious  in  taking  a 
demand  bill  or  note  more  than,  say,  about  three  months 
old,  although  this  is  by  no  means  to  be  taken  as  a  definite 
rule. 

(3)     Is  paper  overdue  if  the  interest  is  overdue? 

Is  the  mere  fact  that  interest  on  an  instrument  is 
overdue  (for  instance  semi-annual  interest  on  a  three- 

98.  Mitchell  V.  Catchings,  23  Fed.  710. 

99.  Paine  v.  Central  Vermont  R.  Co.,   14  Fed.  269. 

100.  Frazee  v.  Phoenix  Nat.  Bk.,  161  Ky.  175,  170  S.  W.  532. 
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year  note)  a  circumstance  to  make  the  instrument 
overdue  to  charge  a  holder  as  a  purchaser  of  overdue 
paper?    Held,  not  to  be  such  a  circumstance.!^^ 

(4)  If  an  installment  of  principal  is  overdue,  is  instriiment 
overdue? 

Held,  that  such  an  instrument  is  overdue,  and  that 
the  holder  is  subject  to  a  defense  to  the  entire  note.^^^ 

(5)  If  an  installment  of  interest  is  overdue  where  paper 
provides  principal  may  therefor  be  declared  due. 

Held:    not  overdue.!®^ 

(6)  Overdue  paper  sold  in  breach  of  trust. 

If  overdue  paper  is  held  by  the  apparent  owner  thereof 
in  breach  of  a  trust  or  condition  under  which  he  holds  it, 
is  the  title  of  the  taker  good  ? 

Example  42.  J  entrusted  to  S  certain  promissory 
notes  which  were  all  indorsed  in  blank,  and  which  S 
was  to  keep  for  J  pending  his  absence.  S  borrowed 
money  from  a  bank  and  put  the  notes  up  as  collateral  at  a 
time  when  they  were  overdue.  J,  upon  his  return,  learned 
of  the  facts  and  demanded  the  notes.  Held,  that  the 
bank  was  entitled  to  them.  Note,  that  in  this  case  there 
was  no  defense  sought  to  be  made  that  the  debt  was  not 
owing,  but  the  sole  claim  was  that  S  had  broken  faith 
and  that  B  becoming  a  holder  after  maturity  was  sub- 
ject to  this  defense.    J  should  be  bound  by  the  act  of  S 

loi.  Kelley  v.  Whitney,  45  Wis.   no. 

102.  Vinton  v.  King,  86  Mass.  562. 

103.  Gillette  v.  Hodge,  170  Fed.  313;  contra,  Hodge  Bros.  v. 
Wallace,  129  Wis.  84.  " 
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in  this  case  because  by  indorsing  the  notes  in  blank  he 
gave  S  apparent  title. 1^  Had  the  bank  gone  to  the  maker 
and  asked  him  whether  there  was  any  reason  why  it 
should  not  acquire  the  paper  he  would  have  said  that 
he  had  no  defense.  There  was  nothing  within  reason 
here  to  put  the  bank  on  notice,  or  that  it  could  have  done 
to  protect  itself. 

(7)     How  time  computed. 

In  determining  when  an  instrument  is  overdue  the 
Negotiable  Instrument  law  provides: 

"Where  the  day,  or  the  last  day,  for  doing  any  act 
herein  required  or  permitted  to  be  done,  falls  on  Sunday 
or  on  a  holiday,  the  act  may  be  done  on  the  next  suc- 
ceeding secular  or  business  day. "  ^^^ 

This  provision  also  is  pertinent  on  the  question  of 
presentment  for  payment,  notice  of  dishonor,  etc. 

Sec.  75.  INDORSEMENT  REQUISITE.  Where  one's 
legal  title  is  not  complete  (paper  not  payable  to  bearer)  ex- 
cept upon  indorsement,  he  is  not  a  holder  in  due  course  until 
such  indorsement  has  been  made. 

If  indorsement  is  requisite  to  one's  legal  title  to  the 
paper,  that  is,  if  the  paper  is  not  indorsed  in  blank  or 
otherwise  payable  to  bearer,  and  is  not  indorsed  to  the 
holder,  he  cannot  be  a  holder  in  due  course  until  that  is 
done. 

Example  43.  A  makes  his  note  to  order  of  B  who 
procures  it  by  fraudulent  statements.     B   sells  to  C 

104.  Justice  V.  Stonecipher,  267  III.  448,  108  N.  E.  7?2.  (The 
result  reached  in  this  case  is  right,  but  the  reasoning  is  wrong 
and  misleading.) 

105.  Nego.  Instru.  Act,  Sec.  194. 
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before  maturity  and  for  value  and  C  knows  nothing  of 
the  fraud.  The  note  is  delivered  to  C  unindorsed.  C 
is  then  informed  of  the  fraud.  He  then  gets  B  to  indorse 
the  instrument.  C  is  subject  to  A's  defense  even  though 
the  indorsement  was  omitted  by  mere  oversight. 

The  uniform  act  states  this  in  the  following  language: 
"When  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  transfer 
vests  in  the  transferee  such  title  as  the  transferror  had 
therein,  and  the  transferee  acquires,  in  addition,  the 
right  to  have  the  indorsement  of  the  transferror.  But 
for  the  purpose  of  determining  whether  the  transferee  is 
a  holder  in  due  course,  the  negotiation  takes  effect  as 
of  the  time  when  the  indorsement  is  actually  made."i°* 

Sec.  76.  TRANSFEREE  OF  HOLDER  IN  DUE 
COURSE  AS  HOLDER  IN  DUE  COURSE.  If  one  ac- 
quires negotiable  paper  from  a  holder  in  due  course  he  takes 
the  title  and  right  of  such  holder  in  due  course. 

Example  44.  M  makes  and  delivers  to  P  a  promissory 
note  payable  to  order  of  P.  M  has  a  defense  to  this 
note.  P  sells  to  H,  who  acquires  under  conditions 
making  him  a  holder  in  due  course.  H  transfers  to  S, 
who  gives  no  value,  acquires  after  maturity  and  has 
notice  of  the  defense.  S  can  enforce  payment  of  the 
note. 

The  reason  for  this  rule  is  that  as  the  title  in  H  is 
good  and  M  must  pay  H,  no  harm  comes  to  him  in  paying 
the  transferee  of  H.  Therefore,  negotiation  should  not 
stop  with  H. 

The  Act  says:     "But  a  holder  who  derives  his  title 

io6.  Id.  Sec.  49;  Goshen  Bank  v.  Bingham,  ii8  N.  Y.  349; 
Osgood's  Admr's   v.  Artt,  17  Fed.  575. 
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through  a  holder  in  due  course,  and  who  is  not  himself  a 
party  to  any  fraud  or  illegality  affecting  the  instrument, 
has  all  the  rights  of  such  prior  holder  in  respect  of  all 
parties  prior  to  the  latter."  lo^ 

Sec.  77.  BURDEN  OF  PROOF  AS  TO  WHETHER 
ONE  IS  HOLDER  IN  DUE  COURSE.  If  it  is  shown  that 
there  is  a  defense  that  would  be  good  against  one  not  a  holder 
in  due  course  the  plaintiff  must  show  he  is  a  holder  in  due 
course. 

The  law  on  this  point  is  not  entirely  clear,  but  it 
seems  sounder  that  plaintiff  must  establish  by  a  pre- 
ponderance of  the  evidence  that  he  is  a  holder  in  due 


course 
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Sec.  78.  AMOUNT  RECOVERABLE  BY  HOLDER  IN 
DUE  COURSE,  The  holder  in  due  course  may  recover  the 
full  amount  of  the  instrument. 

While  different  rules  have  prevailed  on  this  point  the 
rule  now  is  that  if  one  is  not  subject  to  defenses  as  being 
a  holder  in  due  course  he  may  recover  the  full  amount  of 
the  instrument  no  matter  what  he  gave  therefor,  i^'^ 

107.  Id.  Sec.  58.  See  also  following  cases :  Woodsworth  v. 
Huntoon  et  al,  40  111.  131 ;  Andrews  v.  Robertson,  11 1  Wis.  334. 

108.  Singer  Mfg.  Co.  v.  Summers,  143  N.  C.  102,  55  S.  E.  522, 

109.  Cromwell  v.  County  of  Sac,  96  U."S.  51,  Jefferson  Bank  v. 
C  W.  L.  Co.,  123  S.  W.  j(Tenn.)  641. 


CHAPTER  12. 

DEFENSES  AGAINST  HOLDER  IN  DUE  COURSE. 

A.    Defenses  Not  Available  Against  Holder  in  Due  Course — 
Personal   Defenses. 

Sec.  79.    IN   GENERAL. 

It  has  been  seen  that  to  accord  circulability  to  an 
obligation  to  pay  money,  which  is  one  of  the  chief 
objects  of  the  law  of  negotiable  paper,  it  must  be  estab- 
lished that  a  paper  to  which  it  is  sought  to  give  such 
negotiable  quality  shall,  in  its  course  of  transfer, 
become  detached  from  the  original  transaction  as  such 
and  circulate  as  an  independent  obligation  to  pay  the 
certain  sum  of  money  therein  provided  for.  This  means 
that  the  defenses  that  a  person  who  has  given  negotiable 
paper  who  might  successfully  defend  for  some  reason 
against  the  other  contracting  party  must  not  be  allowed 
to  interpose  such  defenses  against  a  transferee,  for 
thereby  he  would  destroy  the  independent  character  of 
the  paper  and  subject  it  to  all  of  its  original  contractual 
connections.  A  negotiable  paper  must  be  a  craft  that 
can  be  cut  away  from  its  moorings.  If  all  promises  or 
orders  to  pay  money  were  enforceable  between  the 
parties,  strictly  as  drawn,  our  inquiry  here  would  not 
have  to  be  made.  But  such  is  not  the  case,  and  justice 
requires  that  as  between  the  parties,  the  merits  be  ascer- 
tained. But  a  man's  negotiable  instrument  is  his  bond 
to  any  holder  in  the  world  and  not  merely  to  his  immedi- 
ate party.    Therefore,  defenses  possible  against  the  party 

io6 
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to  the  contract  out  of  which  the  instrument  arose  must 
not  be  possible  as  against  others,  provided  they  are  hold- 
ers in  due  course,  as  described  in  the  chapter  immediately 
preceding. 

We  will  find  that  notwithstanding  this  general  rule, 
there  are  some  defenses  which  may  be  made,  even  against 
a  holder  in  due  course.  Therefore  it  is  necessary  to 
inquire  into  the  various  kinds  of  defenses.  In  the 
present  chapter  we  will  mention  and  consider  all  of  those 
defenses  which  cannot  be  made  against  a  holder  in  due 
course.  They  are  called  personal  defenses  and  are  the 
usual  defenses,  that  is,  defenses  going  to  the  merits  of 
the  indebtedness,  defenses  arising  out  of  the  transaction. 
The  so-called  "real  defenses"  (defenses  good  against  any 
one)  are  discussed  in  the  following  chapter  are  what  we 
might  term  unusual — defenses  consisting  in  some  cir- 
cumstance usually  extrinsic  to  the  merits  themselves, 
such  as  forger>%  minority  and  the  like. 

In  the  following  sections  the  various  personal  defenses 
are  enumerated. 

Sec.  80.  PAYMENT  BEFORE  MATURITY.  If  one 
pays  the  sum,  or  any  part  thereof,  owing  but  not  overdue,  on 
paper  which  he  fails  to  take  up,  or  fails  to  have  cancelled,  or 
upon  which  he  omits  to  see  that  the  proper  indorsement  is 
made,  and  such  paper  is  acquired  by  a  holder  in  due  course, 
such  defense  of  payment  is  not  good  against  such  holder  in 
due  course. 

A  defense  of  payment  before  an  instrument  is  overdue 
is  a  personal  defense  only  and  not  good  against  a  holder 
in  due  course. 

Example.  M  made  a  note  to  order  of  P.  M  desiring 
to  pay  the  note  before  it  was  due,  P  represented  same 
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was  lost,  but  gave  M  a  receipt.  P  then  sold  the  note  to 
H,  a  holder  in  due  course.  Defense  of  payment  not 
good  against  H}^^ 

Sec.  81.  SET-OFF.  Set-off  of  counter  claims  not  good 
against  a  holder  in  due  course. 

A  holder  in  due  course  is  not  subject  to  counter  claims 
between  the  parties. 

Sec.  82.  WANT  OF  CONSIDERATION.  The  fact  that 
an  instrument  is  not  supported  by  a  consideration  is  no  de- 
fense against  a  holder  in  due  course. 

A  person  who  as  a  holder  in  due  course  acquires  an 
instrument  may  assume  that  it  is  supported  by  a  con- 
sideration, and  that  defense,  though  it  might  have  been 
successfully  interposed  against  the  original  party  to  the 
transaction,  cannot  be  interposed  as  against  him.^^i 

Sec.  83.  FAILURE  OF  CONSIDERATION  OR 
BREACH  OF  CONTRACT.  The  fact  that  the  consideration 
has  failed  or  the  contract  has  been  broken  is  not  a  defense 
that  can  be  set  up  against  a  holder  in  due  course. 

If  the  consideration  for  the  instrument  fails  or  the 
contract  is  broken,  the  holder  in  due  course  is  not  thereby 
concerned. 

Example  47.  A  bought  a  machine  and  gave  his  note 
in  payment.  The  machine  was  not  as  represented  and 
was  returned.     The  seller  of  the  machine  sold  the  note 

no.  Wilcox  V,  Aultman,  64  Ga.  544. 

III.  First  Nat.  Bk.  v.  Skeen,  loi  Mo.  683. 
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to  H,  a  holder  in  due  course.     H  is  not  subject  to  the 

defense  and  can  hold  A  on  the  note. 

Sec.  84.  FRAUD  IN  THE  CONSIDERATION.  Fraud 
in  inducement  or  consideration  is  not  a  defense  that  can  be 
made  against  a  holder  in  due  course. 

If  a  person  has  been  led  into  a  bargain  by  fraudulent 
representations,  which  would  entitle  him  to  avoid  the 
contract  and  defend  against  the  payment  of  any  instru- 
ment therein  as  far  as  the  right  of  the  other  party  to 
the  contract  is  concerned,  a  transfer  to  a  holder  in  due 
course  cuts  off  such  defense. 

Example  48.  A  sold  B  a  horse  which  he  knew  to  have 
a  hidden  disease  which  B  could  not  discover,  and  which 
he  fraudulently  concealed.  B  gave  a  note  in  payment 
which  A  sold  to  C,  a  holder  in  due  course.  C  is  not 
subject  to  this  defense.!^ 

Sec.  85.  DURESS.  Duress  is  not  a  defense  that  can  be 
set  up  against  a  holder  in  due  course. 

By  the  weight  of  authority,  and  independent  of  local 
statute,  duress  is  a  personal  defense  and  is  regarded  as  a 
species  of  fraud  .^^^a 

Example  49.  Note  was  executed  by  wife  under  threats 
of  criminal  prosecution  of  husband  for  embezzlement. 
Held,  no  defense  against  innocent  holder. 

Sec.  86.  ILLEGALITY  OF  CONSIDERATION.  That 
an  instrument  arose  out  of  an  illegal  transaction  does  not  af- 

112.  Grooms  v.  OHflF,  93  Ga.  789. 

112a.  Porter  v.  First  Nat.  Bk.,  212  111.  Ap.  251;  State  v. 
Wegener,  162  N.  W.  (la.)  1040. 
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feet  it  in  the  hands  of  a  holder  in  due  course;  except  where 
local  statute  makes  an  instrument  void  if  founded  on  specified 
illegal  consideration. 

In  some  jurisdictions  it  is  provided  that  instruments 
given  in  certain  illegal  transactions  are  void  for  all 
purpose,  e.  g.,  a  gambling  transaction;  but  the  general 
principle  is  that  the  illegality  of  the  consideration  or 
transaction  cannot  be  set  up  against  a  holder  in  due 
course. 

Sec.  87.  LACK  OF  AUTHORITY  OF  AGENT 
KNOWN  TO  PAYEE.  If  an  agent  purports  to  bind  his 
principal  upon  paper  which  the  payee  knows  he  has  no  au- 
thority to  bind  his  principal  upon,  a  holder  in  due  covu'se  has 
generally  no  right  to  hold  such  principal. 

As  a  general  rule  of  the  law  of  agency,  a  person  is  not 
bound  by  the  act  of  another  unless  he  assents  to  be 
bound  either  by  prior  authorization  or  subsequent  rati- 
fication; or  unless  he  has  apparently  assented  by  what 
he  has  done  or  said.  If  an  agent  have  actual  or  apparent 
power  to  bind  his  principal  upon  negotiable  paper,  as 
far  as  the  immediate  party  is  concerned,  certainly  in 
that  case,  no  right  would  be  lost  by  transfer  to  a  holder 
in  due  course.  If  as  to  the  immediate  party  there  is  no 
representation  by  the  principal  of  authority  in  the 
agent,  so  that  such  party  could  not  hold  the  principal, 
generally  a  holder  in  due  course  could  not  hold  the 
principal. 

Example  50.  A  having  no  authority,  either  real  or 
apparent  to  bind  P  on  negotiable  paper,  makes  a  nego- 
tiable promissory  note  in  P's  name  and  signed  "P,  by 
A,  his  agent."    .The  payee  sells  this  to  H  under  the 
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requisite  circumstances  to  make  H   a  holder  in  due 
course.    P  is  not  bound .^^^ 

If,  however,  an  agent  has  been  given  general  power 
to  bind  his  principal  upon  negotiable  paper  as  the  busi- 
ness might  require,  and  a  holder  in  due  course  relies  on 
that  fact,  in  purchasing  certain  particular  paper  not 
made  for  a  proper  purpose,  the  principal  would  be 
bound.  Most  of  the  cases  coming  up  on  this  point 
involve  partnerships  or  corporations,  but  there  is  no 
reason  for  a  distinction  in  principle.  See  following  sec- 
tions. 

Sec.  88.  LACK  OF  AUTHORITY  OF  PARTNER.  If 
a  partner  purports  to  bind  the  partnership  upon  negotiable 
paper  and  lacks  real  or  apparent  power  to  do  so,  a  holder  in 
due  coxirse  (ignorant  of  the  lack  of  authority  in  the  specific 
instance)  may  hold  the  partners  if  it  is  a  trading  concern,  and 
if  not  a  trading  concern  may  hold  the  partners  if  a  course 
of  trade  has  been  established  on  which  in  the  specific  instance 
the  holder  relies. 

Partners  in  a  trading  concern  (one  that  buys  and  sells) 
have  apparent  or  implied  power  to  bind  the  other  part- 
ners in  partnership  matters.  A  holder  in  due  course 
may  rely  on  this  fact. 

Example  51.  A  being  of  the  trading  firm  of  A,  B  & 
Co.  (a  firm  composed  of  A,  B,  C,  D  and  E)  borrows 
money  for  his  own  personal  purposes  from  X,  who  takes 
the  firm  note  of  "A,  B  &  Co.,  by  A."  X,  obviously, 
cannot  hold  the  firm,  but  before  the  note  is  due,  X  trans- 
fers for  value  to  H,  who  has  no  knowledge  of  the  facts 

113.  See  "Agency"  in  this  Series. 
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of  the  transaction.    H  can  hold  the  partners  of  A,  B  & 
Co.114 

If  the  firm  is  non-trading  the  presumption  does  not 
hold,  but  in  that  case,  there  must  be  some  custom  estab- 
lished of  issuing  paper  upon  which  the  holder  relies.ii^ 

Sec.  89.  LACK  OF  AUTHORITY  OF  CORPORATE 
OFFICER.  Where  a  corporation  has  power  to  bind  itself  on 
negotiable  paper,  a  holder  in  due  course  of  paper  signed  in 
the  corporate  name  by  some  officer  thereof  can  hold  the  cor- 
poration thereon  although  in  the  specific  instance  the  paper 
was  issued  without  authority. 

Even  assuming  that  as  between  the  immediate  parties, 
the  corporation  could  defend  because  the  corporation 
representative  had  not  even  apparent  power,  a  transfer 
to  a  holder  in  due  course  is  effectual  to  create  aright 
against  the  corporation.  This  would  be  true  in  case  of  a 
signature  by  any  officer  having  apparent  or  real  power 
or  a  presumption  of  power  from  the  office  heid  by  him.^® 

Example  52.  P,  president  of  M.  Co.,  bought  stock 
for  himself  in  X  Co.,  and  gave  the  note  of  the  M.  Co. 
signed  by  himself  as  president  in  payment  therefor. 
Note  was  transferred  before  maturity  to  H,  who  had 
no  knowledge  that  note  was  not  for  a  proper  corporate 
purpose.    H  can  hold  M.  Co. 

114.  Wright  V.  Brosseau,  7^  111.  381. 

115.  Dowling  V.  Nat.  Exch.  Bk.,  154  U.  S.  512. 

116.  Jefferson  Bk.  v.  Chapman- White-Lyons  Co.,  122  Tenn.  415, 
123  S.  W.  641. 
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B.    Defenses  Available  Against  Holder  in  Due  Course — Real 
Defenses. 

Sec.  90.  REAL  DEFENSES  DEFINED.  A  real  defense 
is  one  good  against  any  one  whether  holder  in  due  course 
or  not. 

There  are  some  defenses  good  even  against  a  holder 
in  due  course.  They  are  called  real  defenses.  They  are, 
at  least  generally,  defenses  of  an  unusual  character,  not 
those  going  to  the  merits  of  a  transaction,  but  rather  to 
its  nature  as  a  legal  act.  The  policy  of  the  law  of  com- 
mercial paper  requires  that  a  purchaser  (holder  in  due 
course)  be  unaffected  by  any  defenses  between  the  im- 
mediate parties;  but  the  policy  of  the  law  in  other  fields 
runs  at  times  counter  to  those  considerations  and  exerts 
a  pressure  that  causes  the  negotiable  principle  to  yield. 
In  this  chapter  the  so-called  real  defenses  are  considered. 

Sec.  91.  PERSONAL  INCAPACITY  OF  DEFEND- 
ANT. Personal  incapacity  to  contract  is  a  defense  good 
against  any  holder. 

An  insane  person  ^^^  or  a  minor  ^^^  can  plead  his  defense 
against  even  a  holder  in  due  course. 

Sec.  92.    FORGERY.     Forgery  is  a  real  defense. 

Very  clearly  a  person  can  set  up  that  an  instrument 
sued  on  is  not  an  instrument  made  by  him  or  by  his 
authority;  but  there  may  be  elements  of  estoppel.i^* 

117.  Hosier  v.  Beard,  54  Ohio  State  398. 

118.  Morton  v.  Steward,  5-  HI-  Ap.  533- 

119.  Ehrler  v.  Braun,  120  111.  503. 
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Sec.  93.  MATERIAL  ALTERATION.  That  the  instru- 
ment has  been  materially  altered  is  a  defense  that  can  be  set 
up  against  a  holder  in  due  course;  unless  the  alteration  was 
made  possible  by  the  careless  manner  in  which  the  instrti- 
ment  was  drawn.  But  a  holder  of  an  altered  instrument  may 
recover  on  it  according  to  its  original  tenor. 

(1)  Material  alteration  a  real  defense. 

If  a  material  alteration  is  made  with  guilty  intent, 
it  amounts  to  a  forgery,  and  the  same  rules  apply  as  in 
the  section  above.  If  not  made  with  guilty  intent  yet 
still  purposely  it  is  nevertheless  an  alteration  and  the 
maker  cannot  be  made  liable  upon  the  instrument  as 
changed. 

The  alteration  must  be  material  in  order  to  give  the 
promissor  any  defense.  The  statute  declares  that  "Any 
alteration  which  changes:  1.  The  date;  2.  The  sum 
payable,  either  for  principal,  or  interest;  3.  The  time 
or  place  of  payment;  4.  The  number  of  the  relations  of 
the  parties;  5.  The  medium  or  currency  in  which  pay- 
ment is  to  be  made;  or  which  adds  a  place  of  payment 
where  no  place  of  payment  is  specified,  or  any  other 
change  or  addition  which  alters  the  effect  of  the  instru- 
ment in  any  respect,  is  a  material  alteration."  120 

(2)  Material  alteration  by  filling  in  uncancelled  blanks. 

If  the  maker  of  the  paper  leaves  uncancelled  spaces, 
so  that  alteration  by  filling  in  is  thereby  made  easy  or 
perhaps  even  suggested  thereby,  a  line  of  cases  holds 
that  the  maker  is  estopped  to  set  up  the  alteration  as 

120.  Nego.  Instru.  Act,  Sec  125. 
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against  an  innocent  holder,  while  another  line  takes  the 
opposite  view.     See  following  examples: 

Example  53.  Suit  was  brought  upon  a  promissory 
note  purporting  to  be  made  by  defendants  and  reading 
as  follows:^! 

"$1300.  Kewanee,  Illinois,  Oct.  4,  1897. 

One  year  after  date  I  promise  to  pay  to  the  order  of 
ourselves  thirteen  hundred  dollars  at  Kewanee,  III. 
Value  received,  with  interest  at  the  rate  of  seven  per 
cent  per  annum. 

(sd.)    L.  Silverman, 

H.  Clay  Merritt." 
Indorsed  on  back: 

"L.  Silverman. 
H.  Clay  Merritt." 

Boyden  &  Son,  paid  $1300  for  the  note,  acquired  it 
before  maturity  and  had  no  notice  of  any  alteration. 
The  defense  was  based  on  two  theories:  (1)  That  the 
note  as  originally  delivered  contained  the  figures  "$100" 
in  the  margin,  and  the  words  "one  hundred  dollars"  in 
the  body  of  the  note,  and  that  the  figures  "$100"  were 
altered  to  read  "$1300,"  and  the  word  "one"  before 
"hundred"  was  erased,  and  the  word  "thirteen"  inserted 
in  its  stead;  or  that  the  word  "one"  was  not  in  the  body 
of  the  note,  but  that  there  was  a  blank  space  in  which 
the  word  "  thirteen  "  had  been  inserted. 

The  court  in  the  course  of  its  opinion  said:  "First, 
If  the  note  was  altered  by  (the  first  method)  then  the 

121.  Merritt  v.  Boyden,  191  111.  Rep.  136;  accord,  Garrard  v. 
Hadden,  67  Pa.  82;  Scotland  Co.  Nat.  Bk.  v.  O'Connell,  23  Mo. 
Ap.  165;  Hackett  v.  First  Nat.  Bk.,  114  Ky.  193;  Isnard  v.  Forres, 
10  La.  Ann.  103. 
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alteration  amounted  to  a  forgery  and  appellant  is  not 
liable  on  the  note,  even  though  appellees  were  bona  fide 
purchasers  thereof  for  value  without  notice  or  knowledge 
of  the  change.  If  the  amount  named  in  the  note  is 
raised  by  erasing  what  is  written,  such  alteration  is  a 
material  one,  and  the  note  is  thereby  vitiated  so  as  to 
become  void.  *  *  *  Where  a  note  is  complete  at 
the  time  when  it  is  signed  by  the  maker,  its  subsequent 
alteration  by  raising  the  amount  thereof  through  obliter- 
ation of  the  same  by  the  use  of  any  chemical  process,  or 
other  ingenious  device,  without  the  knowledge  or  consent 
of  the  maker,  will  discharge  him  from  liability  upon  the 
note.  *  *  *  (The  court  found  this  theory  unsup- 
ported by  the  evidence.) 

"The  second  theory  of  the  defense  *  *  *  was 
that,  when  he  signed  and  endorsed  the  note,  there  was 
a  blank  space  before  the  word  'hundred'  and  that  this 
blank  space  was  subsequently  filled  by  inserting  the  word 
'thirteen'  therein  without  the  knowledge  or  consent  of 
the  appellant.  *  *  ♦  When  the  maker  of  the  note 
has,  by  careless  execution  of  the  instrument  left  room 
for  an  alteration  to  be  made  by  insertion  without  defacing 
the  instrument  or  exciting  the  suspicion  of  a  careful  man, 
and  the  instrument  by  reason  of  the  opportunity  thus 
afforded  is  subsequently  filled  up  with  a  larger  amount 
than  that  which  it  bore  at  the  time  it  was  signed,  the 
maker  will  be  liable  upon  it  as  altered  to  any  bona  fide 
holder  without  notice."  (This  left  the  contention  that 
the  marginal  figures  had  been  altered  to  be  disposed  of. 
For  even  though  the  makers  of  the  note  were  negligent 
as  to  the  body  of  the  note,  the  marginal  figures  must 
have  been  erased  and  changed.)  As  to  that  the  Court 
said:  "The  marginal  figures  have  been  held  to  be  not 
part  of  the  instrument,  but  to  be  intended  merely  as  a 
convenient  index,  and  as  an  aid  to  remove  ambiguity  or 
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doubt  in  the  instrument  itself.  The  alteration  or 
erasure  of  the  marginal  figures  is  an  immaterial  alteration 
and  will  not  affect  the  rights  of  the  holder  of  the  instru- 
ment." 

For  these  reasons  the  Court  gave  a  decision  in  favor 
of  the  holder  in  due  course. 

The  other  view  is  as  follows  :121|, 

"Whenever  a  party  in  good  faith  signs  a  complete 
promissory  note,  however  awkwardly  drawn,  he  should, 
we  think,  be  equally  protected  from  its  alteration  by 
forgery  in  whatever  mode  it  may  be  accomplished ;  and, 
unless,  perhaps,  it  has  been  committed  by  some  one  in 
whom  he  has  authorized  others  to  place  confidence,  as 
acting  for  him,  he  has  quite  as  good  a  right  to  rest  upon 
the  presumption  that  it  will  not  be  criminally  altered, 
as  any  person  has  to  take  the  paper  on  the  presumption 
that  it  has  not  been ;  and  the  parties  taking  such  paper 
must  be  considered  as  taking  it  upon  their  own  risk,  so 
far  as  the  question  of  forgery  is  concerned,  and  as  trusting 
to  the  character  and  credit  of  those  from  whom  they 
receive  it  and  of  the  intermediate  holders." 

(3)     Check  protection. 

It  is  well  m  order  to  secure  against  alteration  to  use 
devices  rendering  change  difficult.  Various  devices  are 
used,  calculated  to  prevent  check  raising.  It  cannot  be 
said  as  a  matter  of  law,  that  it  is  necessary  to  use  these, 
but,  on  the  other  hand,  their  use  is  very  desirable, 
especially  where  many  checks  are  written,  and  especially, 

I2ia.  Holmes  v.  Trumper,  22  Mich.  427,  7  Am.  Rep,  661 ;  ac- 
cord, National  Exch.  Bk.  v.  Lester,  194  N.  Y.  461,  Greenfield  Sav. 
Bk.  V.  Stowell,  123  Mass.  196;  Knoxville  Nat.  Bk.  v.  Clark,  51 
la.  264;  Critten  v.  Chem.  Nat.  Bk.,  172  N.  Y.  219. 
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again,  if  they  are  written  by  agents.  One  must,  as  we 
have  said,  use  all  due  caution  to  prevent  check  raising. 
If  he  uses  such  caution  he  is  not  liable  for  subsequent 
alterations  and  those  who  recognize  such  check  after 
its  alteration  are  the  losers.  Now  he  may  show  that  he 
was  not  careless  if  he  may  show  that  he  adopted  every 
precaution,  and  that  every  check  made  out  by  him  or 
his  employees  must  pass  through  a  certain  process.  In 
such  a  case  also,  the  bank  may  more  readily  detect  a 
forgery  and  the  depositor  may  in  such  a  case  more  readily 
charge  it  with  negligence  in  case  it  fails  to  recognize 
the  forgery.  Also  in  examining  returned  vouchers,  the 
drawer  may  the  more  quickly  and  surely  discover  the 
tamperings,  so  as  to  report  them  to  the  bank. 

(4)  Right  to  recover  on  altered  instrument  according  to 
original  tenor. 

The  uniform  act  provides  that  where  an  instrument 
is  altered  and  has  come  into  the  hands  of  a  holder  in 
due  course,  although  the  alteration  is  a  good  defense 
against  him,  he  may  yet  recover  on  the  instrument 
according  to  the  original  tenor. 

Sec.  94.  FRAUD  GOING  TO  THE  EXECUTION.  The 
fraud  whereby  one  is  induced  to  execute,  accept  or  indorse 
a  negotiable  instrument  under  the  impression  that  he  is  per- 
forming some  other  act  with  an  entirely  different  legal  effect, 
gives  rise  to  a  defense  good  against  every  one,  unless  one  is 
by  his  negligence  estopped  to  set  up  the  fraud. 

If  one  is  fraudulently  prevailed  upon  to  attach  his 
signature  to  a  negotiable  instrument,  with  the  under- 
standing that  he  is  really  signing  some  altogether  differ- 
ent paper,  he  can  set  up  his  defense  against  even  a  holder 
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in  due  course  provided  he  was  not  negligent.  It  being 
the  duty  of  every  one  to  read  what  he  signs,  a  failure 
to  read  would  ordinarily  constitute  such  negligence  that 
the  party  would  be  estopped  to  set  up  his  defense  against 
the  holder  in  due  course.  But  there  are  rare  cases  in 
which  this  would  not  be  true.  So  if  by  any  trick  or  de- 
vice another  paper  than  the  one  read  is  substituted, 
a  defense  could  be  made  as  against  even  a  holder  in  due 
course.122 

The  fraud  here  discussed  differs  from  that  discussed 
above  in  section  85  in  that  the  fraud  there  goes  to  the 
consideration  or  inducement  and  not  to  execution.  The 
party  in  the  other  case  signs  just  what  he  intended  to 
sign.  In  such  case  a  true  bona  fide  holder  has  a  good 
title.    Here  he  has  none  if  there  was  no  negligence. 

Sec.  95.  ILLEGALITY  WHICH  BY  STATUTE 
MAKES  INSTRUMENT  VOID.  By  statute  in  many  juris- 
dictions it  is  declared  that  if  an  instrument  is  founded  upon 
certain  illegal  considerations,  as  for  instance,  a  gambling  con- 
sideration, it  shall  be  utterly  void.  In  such  cases  the  instru- 
ment is  of  no  efifect  even  in  the  hands  of  an  innocent  pur- 
chaser for  value. 

If  the  statute  declares  the  instrument  void,  it  be- 
comes so  to  all  purposes  and  can  give  no  rights  to  any 
one.  The  chief  case  in  which  an  instrument  is  declared 
void  as  to  everyone  is  the  case  of  an  instrument  executed 
as  a  part  of  a  gambling  transaction .^28 

122.  First  Nat.  Bk.  v.  Hall,   i6o  la.  218. 

123.  Alexander  v.  Hazelrigg,  123  Ky.  677,  97  S.  W.  353- 


CHAPTER  13. 

THE  OBLIGATIONS  OF  THE  PARTIES"* 

Sec.  96.  OF  MAKER  OF  NOTE.  The  maker's  contract 
is  to  pay  the  note,  according  to  its  tenor,  to  the  payee,  or  his 
transferee.  He  cannot  deny  the  payee's  existence  or  his  then 
capacity  to  indorse.    His  liability  is  primary. 

The  maker's  liability  is  to  pay  the  instrument  accord- 
ing to  its  tenor.  Of  course,  if  he  has  defenses  he  may 
set  them  up  where  that  is  allowable  according  to  the 
principles  hereinbefore  discussed.  He  engages  to  pay 
primarily.  By  this  we  mean  that  no  one  else  is  to  be 
resorted  to  before  the  maker's  liability  will  accrue. 

He  engages  to  pay  the  amount  of  the  note.  It  is  no 
defense  that  the  holder  did  not  pay  the  face  value.i^s 

Sec.  97.  OF  DRAWER  OF  BILL.  The  drawer's  con- 
tract is  that  if  the  bill  be  not  accepted  or  paid,  according  to 
its  tenor,  to  the  payee  therein,  or  his  transferee,  he,  the  drawer, 
will  pay  it,  provided  the  necessary  steps  be  taken  to  charge 
him.  He  cannot  deny  the  payee's  existence  or  his  then  capac- 
ity to  indorse.  His  liability  is  secondary.  He  may  by  apt 
words  negative  his  liability. 

A  bill  is  drawn  as  an  order  on  someone  else.  If  that 
other  on  whom  it  is  drawn  does  not  accept,  he  may 
thereby  incur  a  liability  to  the  drawer  if  he  thereby 

124.  Nego.  Instru.  Law,  Sec  60-69. 

125.  See  Sec.  78,  infra. 
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break  his  contract,  but  does  not  incur  any  to  the  payee 
or  other  holder,  unless  he  has  accepted.  A  refusal  by 
the  drawee  to  accept,  gives  the  holder  immediate  right 
of  recourse  to  the  drawer.  Because  the  holder  must 
apply  to  the  drawee  for  acceptance  or  payment  before 
he  can  resort  to  the  drawer,  the  drawer's  liability  is 
said  to  be  secondary. 

Sec.  98.  OF  DRAWEE  OF  BILL  OR  CHECK.  A  per- 
son, firm,  or  corporation  upon  whom  a  bill  or  check  is  drawn 
cannot  be  made  liable  thereupon  unless  there  is  acceptance. 
But  to  the  drawer  there  may  be  a  liability  for  failure  to  ac- 
cept or  failure  to  pay,  if  such  failure  amounts  to  a  breach 
of  contract. 

One  cannot  be  made  liable  by  reason  of  the  fact  that  a 
check  or  bill  has  been  drawn  upon  him.  His  failure  to 
honor  such  check  or  bill  may  indeed  amount  to  a  breach 
of  a  previous  contract  upon  his  part  to  honor  it  when 
drawn,  but  his  liability  in  that  event  is  only  to  the 
drawer  and  only  upon  the  previous  contract^  not  upon 
the  instrument. 

When  a  bank  refuses  to  honor  a  check  when  there  are 
sufficient  funds  to  cover  its  amount,  that  constitutes  a 
breach  of  the  implied  contract  that  the  bank  will  honor 
checks  drawn  upon  it  when  there  are  funds  to  pay  it 
and  the  drawer  can  have  damages. 

It  has  been  held  that  in  such  a  case  the  drawer  is 
entitled  only  to  nominal  damages,  unless  he  proves 
substantial  damages  actually  accruing;  126  but  other 
cases  have  held  that  there  is  a  presumption  of  damages, 
and  substantial  damages  may  be  obtained  without 
actual  proof  thereof.^ 

126.  Clark  V.  Bank,  83  N.  Y.  Suppl.  447- 

127.  SchaflFner  v.  Ehrman,  139  111.  109. 
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Sec.  99.  OF  ACCEPTOR.  The  acceptor  of  a  bill  of  ex- 
change contracts  to  pay  it  according  to  the  tenor  of  his  accep- 
tance. He  cannot  deny  the  existence  of  the  drawer  or  the 
payee,  or  the  capacity  of  the  first  to  draw,  the  second  to  in- 
dorse the  instrument,  or  the  genuineness  of  the  drawer's  sig- 
nature.    His  liability  is  primary. 

(1)  The  Uniform  Act. 

Section  sixty-two  of  the  Uniform  Act  provides:  "The 
acceptor  by  accepting  the  instrument  engages  that  he 
will  pay  it  according  to  the  tenor  of  his  acceptance ;  and 
admits, — 

1.  The  existence  of  the  drawer,  and  the  genuine- 

ness of  his  signature,  and  his  capacity  and 
authority  to  draw   the  instrument,  and 

2.  The  existence  of  the  payee  and  his  then  capacity 

to  indorse." 
The  acceptor's  liability  is  a  primary  liability. 

(2)  Liability  of  acceptor  where  drawer's  name  is  forged. 

The  right  of  an  acceptor  to  defend  on  the  ground  that 
the  drawer's  name  was  forged  has  been  a  subject  of  some 
dispute;  but  his  liability  on  such  paper  to  a  holder  in  due 
course  is  established  by  the  weight  of  authority  and  seems 
to  follow  beyond  question  from  the  Uniform  Act  above 
quoted  which  provides  that  by  acceptance  he  admits 
the  genuineness  of  the  signature  of  the  drawer,  and 
consistently  with  this  view  is  the  result  that  if  an  ac- 
ceptor or  drawee  has  paid  forged  paper  he  cannot  re- 
cover it  back.  Price  vs.  Neal^^  is  the  classic  case  on 
this  point,  and  the  prevailing  view  is  that  the  Uniform 

128.  3  Burrows  (Eng.)   1354. 
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Act  adopts  the  same  view .129    This  applies  to  checks  as 
to  other  bills  of  exchange. 

(3)  Liability  of  acceptor  of  bill  or  check  where  amount 
raised. 

Some  cases  have  held  that  an  acceptor  can  defend 
that  he  accepted  a  raised  bill  or  check.i^o  but  the  other 
view  is  that  such  a  defense  is  not  good  against  a  holder 
in  due  course.^^i  This  view  is  contrary  to  the  weight  of 
authority,  but  seems  to  be  the  view  adopted  by  the 
language  of  the  act  above  quoted,  although  this  has  been 
denied  .122 

(4)  Acceptor  does  not  admit  genuineness  of  indorsements. 

It  is  not  provided  by  the  Act  or  held  by  the  cases 
that  an  acceptor  admits  genuineness  of  indorsements. 
If  a  drawee  accepts  or  pays  to  a  holder  whose  claim  of 
title  contains  a  forged  indorsement,  he  may  make  this 
point  against  such  holder .1^ 

Sec.  100.  CONTRACT  OF  UNQUALIFIED  IN- 
DORSER.  An  unqualified  indorser  warrants  (1)  the  capac- 
ity of  prior  parties;  (2)  the  genuineness  of  the  instrument; 
(3)  the  genuineness  of  his  title  thereto;  (4)  that  the  instru- 
ment will  not  be  dishonored  by  non-acceptance  (if  bill)  or 
non-payment;  and  undertakes  that  if  for  any  of  these  reasons 

129.  National  Bank  v.  First  Nat.  Bk.,  141  Mo.  Ap.  719;  Berg- 
strom  V.  Ritz-Carlton  Co.,  157  N.  Y.  S.  959- 

130.  Espy  V.  Cincinnati  First  Nat.  Bk.,  85  U.  S.  604. 

131.  Cherokee  Nat.  Bk.  v.  Union  Trust  Co.,  33  Okla.  342. 

132.  McLendon  v.  Bk.  of  Advance,  188  Mo.  Ap.  417,  174  S.  W. 
203. 

133.  Holt  V.  Ross,  54  N.  Y.  472,  13  Am.  Rep.  615. 
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or  otherwise  the  instrument  is  unpaid  at  maturity  he  will 
pay  the  amoimt  thereof  to  the  holder  provided  proper  steps 
are  taken  to  charge  him.    His  liability  is  secondary.i^* 

A  special  or  blank  indorsement  may  be,  and  usually 
is,  unqualified.  The  indorser's  liability  is  secondary, 
that  is,  he  need  not  answer  unless  the  party  primarily 
liable  fails  to  pay,  and  then  only  in  case  the  proper  steps 
of  presentment,  notice,  etc.,  are  taken  to  charge  him; 
unless  such  procedure  is  excused  or  waived. 

The  indorser  may  be  thought  of  as  having  a  dual 
liability — that  of  a  warrantor  and  that  of  a  guarantor. 

As  a  warrantor  he  undertakes 

(1)  That  prior  parties  have  capacity  to  contract; 

(2)  That  the  instrument  is  genuine;  and 

(3)  That  the  indorser's  title  is  good ; 

As  an  indorser  he  undertakes  that  the  instrument  will 
be  accepted  or  paid,  or  both,  as  the  case  may  be,  ac- 
cording to  its  tenor,  and  if  not,  and  the  proper  steps  are 
taken  to  charge  him,  he  will  pay  the  amount  to  the 
holder  or  to  any  subsequent  indorser,  who  may  be  com- 
pelled to  pay  it. 

Or  in  other  words,  as  a  vendor  of  paper  he  warrants 
that  it  is  what  it  seems  to  be ;  as  an  indorser  he  engages 
that  it  will  be  paid. 

Example  54.  M  makes  a  note  to  P  who  indorses  to 
I  who  indorses  to  H.  H  presents  the  paper  at  maturity 
to  M  for  payment.  M  is  solvent  but  does  not  pay.  M 
gives  notice  to  I .  I  must  pay  the  amount  to  H  and  may 
look  to  his  recourse  against  P,  who  in  turn  can  sue  M. 
H  may  hold  P,  or  ignoring  all  indorsements  may  sue  M . 

134.  Nego.  Instru.  Act,  Sec.  66. 
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Example  55.  As  a  warrantor  in  the  above  case  I 
warrants  that  the  note  is  valid  and  subsisting;  that  H,  P 
and  M  have  capacity  to  contract;  that  the  instrument 
and  all  indorsements  thereon  are  not  forgeries;  and  that 
his  own  title  to  the  paper  is  good. 

Sec.  101.  WARRANTY  WHERE  NEGOTIATION  BY 
MERE  DELIVERY.  In  case  the  instrument,  being  payable 
to  bearer,  is  negotiated  by  mere  delivery,  that  is,  without  in- 
dorsement, there  is  a  warranty  as  set  out  below. 

"  (1)  That  the  instrument  is  genuine  and  in  all  respects 
what  it  purports  to  be; 

(2)  That  he  has  good  title  to  it; 

(3)  That  all  prior  parties  had  capacity  to  contract; 

(4)  That  he  has  no  knowledge  of  any  fact  which 

would  impair  the  validity  of  the  instrument 
or  render  it  valueless."  ^^ 
These  warranties  (i.  e.  of  one  who  negotiates  by  mere 
delivery)  extend  only  to  the  immediate  transferee. 

If  one  who  transfers  paper  whose  title  might  pass  by 
mere  delivery  puts  his  indorsement  thereon,  he  becomes 
liable  as  any  indorser. 

Sec.  102.  CONTRACT  OF  QUALIFIED  INDORSER. 
The  contract  of  a  qualified  indorser  is  the  same  as  that  set 
forth  in  the  section  above,  except  that  it  extends  in  favor  of 
all  succeeding  holders. 

The  contract  of  a  qualified  indorser  (one  who  indorses 
"without  recourse,"  or  similar  words)  is  that  of  a  war- 
rantor only.     His  qualification  eliminates  the  liability 

135.  Id.  Sec.  65. 
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of  the  indorser,  as  is  the  intention  thereof.    But  he  still 
remains  liable  to  subsequent  holders  upon  his  warranty. 

Example  56.  M  makes  a  note  to  order  of  P.  P  in- 
dorses "without  recourse"  to  H.  If  M  is  a  minor  and 
does  not  pay  on  that  ground,  H  can  hold  P  upon  the 
warranty .136  If  M,  however,  being  an  adult,  does  not 
pay  merely  for  financial  reasons,  H  cannot  hold  P. 

Sec.  103.  CONTRACT  OF  IRREGULAR  INDORSE- 
MENT. An  irregular  indorser  (that  is,  one  who  not  being 
otherwise  a  party  to  the  instrument  indorses  before  delivery) 
contracts  according  to  the  following  rules: 

"If  the  instrument  is  payable  to  the  order  of  a  third 
person,  he  is  liable  to  the  payee  and  all  subsequent 
parties ; 

"If  the  instrument  is  payable  to  the  order  of  the  maker 
or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all 
parties  subsequent  to  the  maker  or  drawer; 

"If  he  signs  for  the  accommodation  of  the  payee,  he 
is  liable  to  all  parties  subsequent  to  the  payee.  "^^'^ 

Such  an  indorser  is  also  called  an  "anomalous"  in- 
dorser. 

Sec.  104.  ORDER  OF  LIABILITY  AMONG  IN- 
DORSERS.  "As  respects  one  another  indorsers  are  liable 
prima  facie  in  the  order  in  which  they  indorse;  but  evidence 
is  admissible  to  show  that  as  between  or  among  themselves 
they  have  agreed  otherwise."  i^s 

Example  57.  M  makes  a  note  piayable  to  A,  which 
is  by  A  indorsed  to  B,  and  by  B  to  C,  and  by  C  to  D. 

136. 

137.  Nego.  Instru.  Act,  Sec.  64. 

138.  Id.  Sec.  68. 
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In  order  to  hold  any  one  except  M,  D  must  present  the 
note  to  M  for  payment  at  maturity  and  save  his  rights 
against  the  indorsers  by  notice.  He  then  may  sue  A, 
or  B,  or  C.    If  he  sues  B,  B  may  sue  A,  but  not  C. 


CHAPTER  14. 

PRESENTMENT   FOR   PAYMENT   AND   FOR 
ACCEPTANCE. 

Sec.  105.  GENERAL  STATEMENT.  In  order  to  fix  the 
liability  of  parties  secondarily  liable  on  a  negotiable  instru- 
ment, it  is  necessary  to  take  certain  steps  provided  by  law 
for  the  benefit  of  such  parties;  except  where  owing  to  pe- 
culiar circumstances  they  are  excused,  or  not  required,  and 
except  where  they  are  waived. 

A  party  primarily  liable  on  an  instrument  is,  generally 
speaking,  the  real  debtor  and  should  pay  the  instrument 
when  due,  and  is  no  more  entitled  to  any  procedure  to 
charge  him  than  any  other  debtor;  but  parties  occupying 
positions  which  normally  signify  a  secondary  liability 
are  liable  only  in  case  the  party  primarily  liable  does 
not  pay.  They  are  not  the  ultimate  debtors,  and  there- 
fore are  entitled  to  have  the  holder  use  a  degree  of  dili- 
gence to  obtain  payment  from  the  party  primarily 
liable.  If  we  assume  that  A  in  borrowing  money  has 
given  a  note  to  B  or  order,  and  B  has  indorsed  to  C,  and 
C  to  D  and  D  to  E,  the  present  holder,  then  normally 
A  is  the  only  party  on  whose  books  there  is  an  item  to  be 
debited  against  him,  and  E  is  the  only  party  on  whose 
books  there  is  an  item  to  his  credit.  The  books  of  B, 
C  and  D,  balance.  They  have  received  and  given  value. 
A  must  pay  E  to  balance  the  books  of  each  of  them — 
one  is  a  debtor  and  the  other  a  creditor.  Now  under  the 
law  B,  C  and  D,  if  indorsers,  assume  a  liability,  but  it 
is  secondary,  and  if  enforced,  means  a  payment  which 
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A  ought  to  make,  and  which  the  indorser  can  shift 
upon  A  if  he  be  financially  responsible.  This  is  an 
onerous  undertaking  by  the  indorser,  and  the  law  right- 
fully throws  around  him  the  safeguards  of  a  certain 
procedure  whereby  promptness  in  attempting  to  collect 
from  the  party  primarily  liable,  and  promptness  in 
notifying  the  indorser  (or  drawer)  is  insured.  It  is  not 
necessary  that  the  holder  sue  the  party  primarily  liable 
before  he  can  charge  the  party  secondarily  liable.  All 
he  needs  to  do  is  to  fix  the  liability  of  the  parties  secon- 
darily liable,  and  then  may  sue  any  time  before  the 
statute  of  limitations  bars  him,  any  party  liable  to  him, 
primarily  or  secondarily.  By  taking  this  procedure, 
he  does  not  elect  which  one  he  will  hold.  He  may  still 
sue  and  collect  from  the  main  debtor. 

The    procedure    to    charge   a  drawer   or  indorser  is 
as  follows: 

(1)  Presentment  to  party  primarily  liable  or  to  drawee 

for  payment; 

(2)  Notice  to  party  secondarily  liable  of  nonpayment 

by  party  primarily  liable  or  by  drawee; 

(3)  In   some   cases,   presentment   for   acceptance   to 

drawee ; 

(4)  Notice  to  party  secondarily  liable  of  nonaccept- 

ance ; 

(5)  In  some  cases  protest. 

These  various  steps  will  now  be  considered. 

A.     Presentment  for  Payment  at  Maturity  to  Parties 
Primarily    Liable. 

Sec.  106.     NOT  NECE^SSARY  TO   CHARGE  PARTIES 
PRIMARILY  LIABLE.    Presentment  of  a  note  to  the  maker 
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thereof,  or  of  an  accepted  bill  to  the  acceptor  thereof,  is  not 
necessary  to  charge  such  parties.    They  &re  already  liable. 

The  law  provides  : 

"Presentment  for  payment  is  not  necessary  in  order 
to  charge  the  person  primarily  liable  on  the  instrument ; 
but  if  the  instrument  is  by  its  terms,  payable  at  a  special 
place,  and  he  is  able  and  willing  to  pay  it  there  at  ma- 
turity, such  ability  and  willingness  are  equivalent  to  a 
tender  of  payment  on  his  part. "  ^^^ 

We  have  noticed  above  the  reason  for  this  rule.  Note 
the  effect  of  putting  a  place  of  payment  in  the  instru- 
ment. Such  a  provision  protects  the  party  liable  for 
it  enables  him  to  make  a  tender  at  maturity  which,  if 
he  keeps  it  good,  will  prevent  accruing  interest  and 
costs,  where  otherwise,  the  instrument  not  being  pre- 
sented, he  might  not  know  who  is  the  holder,  and  so 
could  not  make  tender. 

If  an  instrument  is  payable  at  a  certain  bank,  and 
on  the  date  of  the  maturity  of  the  instrument  the 
party  liable  thereon  has  funds  on  deposit  at  such  bank, 
is  the  bank  authorized  to  pay  out  of  such  funds,  there 
being  no  express  direction?  Courts  have  held  both 
ways.  But  the  Negotiable  Instrument  Act  settles  it 
that  a  provision  in  an  instrument  that  is  payable  at  a 
bank,  is  equivalent  to  an  order  upon  the  bank  to  pay 
the  instrument  if  there  are  funds  sufficient  for  that 
purpose.i*^ 

Sec.  107.  PRESENTMENT  FOR  PAYMENT  NECES- 
SARY TO  CHARGE  DRAWER  AND  INDORSERS.  Pre- 
sentment for  payment  at  maturity  to  the  party  primarily  liable, 

139.  Id.  Sec.  70. 

140.  Id.  Sec.  87.  As  adopted  in  Illinois,  Nebraska  and  South 
Dakota,  this  section  has  been  omitted. 


American  Commercial  Law.  131 

is  necessary  to  charge  parties  secondarily  liable;  except  where 
excused  or  waived. 

To  fix  the  liability  of  the  drawer  and  the  indorsers 
on  a  bill  (which  has  not  been  previously  dishonored  by 
non-acceptance)  it  is  necessary  to  present  the  bill  for 
payment  at  maturity  to  the  drawee  or  acceptor.  To 
fix  the  liability  of  the  indorsers  on  a  promissory  note, 
it  is  necessary  to  present  the  note  for  payment  at  its 
maturity  to  the  maker.  If  this  step  of  presentment  is 
not  taken,  the  drawer  or  indorser  might  well  enough 
claim  that  if  the  presentment  had  been  made  to  the 
party  primarily  liable  thereon,  he  might  have  paid  it. 
That  being  so,  the  party  only  secondarily  liable  ought 
not  to  have  to  pay  it.  Accordingly  he  is  discharged. 
There  are  certain  exceptions.  Presentment  may  be 
waived  by  the  drawer  or  indorser,  or  the  circumstances 
may  excuse  presentment. 

Sec.  108.  WHAT  PRESENTMENT  SUFFICIENT. 
In  order  to  charge  parties  secondarily  liable,  presentment  for 
pajmient  must  be  made  (1)  by  the  holder  or  his  agent  in  that 
behalf;  (2)  on  the  day  of  the  maturity  of  the  instrument;  (3) 
at  a  proper  hour  as  by  the  law  defined;  (4)  at  a  proper  place, 
as  by  the  law  defined;  (5)  to  the  person  primarily  liable,  or 
in  his  absence  or  inaccessibility,  to  any  person  foimd  at  the 
place  of  presentment;  (6)  by  exhibiting  the  paper  and  de- 
manding payment  thereof. 

The  law  sets  forth  clearly  and  in  detail  what  present- 
ment shall  be  deemed  sufficient  and  reference  is  made  to 
sections  70-78,  Appendix  A  in  connection  herewith. 

(1)    Presentment  by  whom. 

This  must  be  the  holder  or  his  agent  in  that  behalf. 
Possession  of  a  negotiable  instrument  payable  to  bearer, 
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or  properly  indorsed  shows  prima  facie  authority  to 
receive  payment.  One  may  hold  paper  merely  as  an 
agent  to  receive  payment,  as  shown  by  the  form  of  the 
indorsement,  or  by  any  other  evidence.^^i 

If  the  holder  is  dead,  his  personal  representative 
should  make  presentment. 

(2)     Date  of  presentment. 

This  is  the  date  of  its  maturity.  If  it  is  demand 
paper  it  must  be  presented  within  a  reasonable  time  to 
charge  the  drawer  or  indorsers.  What  time  is  reason- 
able depends  on  circumstances.  Paper  matures  on  the 
date  specified  for  payment,  without  grace,  for  grace, 
which  was  allowed  at  common  law,  has  been  abolished 
in  most  states.  If,  however,  this  day  is  a  holiday,  or 
Saturday  or  Sunday,  the  following  business  day  is  the 
proper  day  on  which  to  make  presentment,  though 
demand  paper  may  be  presented  before  12  o'clock 
noon  on  Saturday  when  not  a  holiday. 

Time  is  computed  by  excluding  the  day  on  which 
it  begins  to  run  and  including  the  day  of  payment.  A 
month  is  a  calendar  month. 

Thus,  a  note  payable  30  days  after  date,  and  which 
is^dated  May  30th  would  be  due  on  the  thirtieth  day 
after  May  30th.  That  is,  the  first  of  the  thirty  days 
would  be  May  31st.  The  last  of  such  thirty  days 
would  be  June  29th,  and  this  would  be  the  day  of 
maturity  on  which  presentment  must  be  made  to  charge 
the  indorsers,  if  any,  though  of  course,  failure  to  then 
present  it  would  not  discharge  the  maker.  A  note  dated 
January  31st,  due  one  month  from  date  would  be  due 
February  28th,  or,  if  leap  year,  February  29th.     A  note 

141.  Fowler  Pjiper  Co.  v.  Best,  183  111.  Ap.  310. 
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dated  January  15th,  due  one  month  from  date  would  be 
due  February  15th. 

(3)  Hour  of  presentment. 

This  must  be  a  reasonable  hour  or  if  payable  at  a 
bank,  during  banking  hours,  unless  the  party  liable 
have  no  funds  there  during  banking  hours,  in  which 
case  presentment  before  the  bank  is  closed  is  sufficient. 

What  is  a  reasonable  hour  depends  on  the  particular 
customs  of  the  community.!^  What  might  be  a  reason- 
able hour  in  a  rural  district  might  not  be  such  in  a  large 
city. 

(4)  Place   of  presentment. 

If  there  is  a  place  of  presentment  specified,  of  course, 
that  governs.  If  there  is  no  place  specified,  then  the 
law  provides  the  place  of  presentment.  We  may  say 
that  the  instrument  must  be  presented  (1)  at  the  place 
specified,  or  if  none,  then  (2)  at  the  address  given,  or, 
if  none,  then  (3)  at  usual  place  of  business  or  residence, 
or  (4)  in  any  other  case  \yhere  the  party  can  be  found, 
or  at  his  last  known  place  of  residence. 

Unless  presentment  at  the  proper  place  is  made  at  the 
proper  time  the  parties  \  secondarily  liable  are  dis- 
charged .^^^  \ 

(5)  To  whom  presented. 

This  must  be  to  the  person  himself,  or  to  his  agent, 
or  if  he  is  absent  or  inaccessible,  then  to  any  person 

142.  Columbian  Banking  Co.  v.  Bowen,  134  Wis.  218,  114  N. 
W.  451. 

143.  Ironclad  Mfg.  Co.  v.  Lackin,  114  N.  Y.  S.  43. 
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found  at  the  place  where  presentment  is  made.  If  the 
person  liable  is  dead,  his  personal  representative  must 
be  sought  out,  if  with  reasonable  diligence  he  can  be 
found. 

Where  several  parties  are  liable  as  co-makers  or 
co-acceptors,  whether  presentment  must  be  made  to  all, 
or  may  be  made  to  only  one,  depends  on  their  relation- 
ship to  each  other.  If  they  are  partners  presentment 
may  be  to  any  one,  unless  a  place  of  presentment  is 
stated.  If  not  partners,  then  presentment  must  be  to 
all,  unless  a  place  of  presentment  is  stated,  or  unless 
one  or  more  of  them  is  agent  of  the  others  in  that  regard. 

(6)  Instrument  exhibited. 

The  party  called  upon  to  pay  an  instrument  is  entitled 
to  have  it  exhibited.  Therefore  due  presentment  has 
not  been  made  without  such  exhibition.!^  It  has  been 
held,  however,  that  if  the  instrument  is  lost  or  mislaid, 
presentment  of  a  copy  with  a  promise  of  reasonable 
indemnity,  is  a  good  presentment  to  charge  the  drawer 
and  indorsers. 

(7)  Presentment  of  unaccepted  bill  of  exchange  or  check 
to  drawee  for  pajonent. 

In  order  to  hold  drawer  or  indorser  on  an  unaccepted 
bill  of  exchange,  which  need  not  be  presented  for  ac- 
ceptance, it  is  necessary  to  present  such  bill  of  exchange 
or  check  for  payment  at  its  maturity.  In  case  of  a  bill 
of  exchange  payable  on  demand,  presentment  for  payment 
must  be  made  within  a  reasonable  time  after  its  issue, 
or  within  a  reasonable  time  after  its  last  negotiation. 

144.  Gilpin  V.  Savage,  201  N.  Y.  167,  94  N.  E.  656.  (Demand 
over  telephone  to  maker  not  sufficient  to  change  indorsers.) 
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In  the  case  of  a  check,  presentment  to  the  drawee  bank 
must  be  made  within  a  reasonable  time  after  its  issue  or 
the  indorsers  will  be  discharged,  and  the  drawer  will 
be  discharged  to  the  extent  of  the  loss  caused  by  the 
delay,  but  not  otherwise.  Under  rules  of  law  merchant, 
a  check  must  be  presented  within  reasonable  time  after 
it  is  received.  If  the  holder  resides  at  the  place  the  check 
is  payable  it  must  be  presented  the  day  following.  If 
drawer  bank  is  at  another  place  check  must  be  forwarded 
on  next  business  day  after  receipt,  and  be  presented  not 
later  than  day  immediately  following  day  of  its  receipt 
at  place  of  payment.  Otherwise  drawer  will  be  dis- 
charged to  the  extent  of  his  delay  and  indorser  will  be 
discharged  in  any  event.i^^a 

Sec.  109.  WHEN  PRESENTMENT  FOR  PAYMENT 
NOT  REQUIRED.  Presentment  for  payment  is  not  required 
when  the  circiomstances  excuse  it  or  it  is  waived.  In  these 
cases  the  party  secondarily  liable  is  not  discharged,  notwith- 
standing such  lack  of  presentment. 

(1)  Where  drawer  has  no  right  to  expect  or  require  the 
drawee  or  acceptor  to  pay,  presentment  is  not  reqviired. 


If  one  draws  on  anothejr  without  reasonable  grounds 
for  believing  that  the  drawee  will  pay,  he  has  no  right 
to  require  presentment  for  payment.  This  depends  on 
the  circumstances.  Even  if  he  has  no  funds  with  the 
drawee,  he  may  reasonably  expect  acceptance. 

(2)  Where  an  instrument  is  made  or  accepted  to  accommo- 
date an  indorser,  he  cannot  require  presentment  for  payment. 

We  may  thus  illustrate  the  text:  A  for  B's  accom- 
modation, that  is,  to  loan  B  his  credit,  makes  a  note 

144a.  Swift  &  Co.  V.  Miller,  113  N.  E.  447  (Ind.  Ap.  Ct). 
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to  B,  which  B  indorses  to  C.  B  is  in  this  case  the  only 
real  debtor,  and  A  has  indorsed. on  the  theory  that  B 
will  pay  when  the  instrument  is  due.  B  therefore  has 
no  right  to  complain  because  it  was  not  presented  to  A, 
for  payment. 

(3)  Presentment  for  payment  is  dispensed  with,  where 
after  the  exercise  of  reasonable  diligence  it  cannot  be  made. 

What  constitutes  reasonable  diligence  depends  on  the 
circumstances.  Looking  one  up  in  a  directory  and  not 
availing  one's  self  of  other  available  means  of  information 
would  not  be  reasonable  diligence.  But  it  is  impossible 
to  lay  down  definite  rules.  One  must  simply  do  what 
an  ordinarily  prudent  person  would  do  under  the 
circumstances  where  one  has  made  no  presentation. 
The  burden  of  showing  that  he  exercised  reasonable 
diligence  is  on  him. 

(4)  Presentment  for  payment  is  dispensed  with  where  the 
drawee  is  a  fictitious  person. 

(5)  Parties  entitled  to  presentment  may  waive  it  by  word 
or  conduct. 

A  waiver  of  presentment  for  payment  (as  well  as 
other  steps  to  fix  liability)  is  often  embodied  in  the  in- 
strument itself.  If  so,  all  parties  are  bound  by  it  includ- 
ing all  subsequent  indorsers.  Sometimes  a  waiver  is 
embodied  in  the  individual  indorsement.  Any  one  could 
also  waive  right  to  presentment  in  any  separate  instru- 
ment or  by  his  conduct.!^ 

145,  Bessenger  v.  Wenzel,  161  Mich.  61,  127  N.  W.  750;  Simon- 
off  V.  Granite  City  Nat.  Bk,,  279  111.  248. 
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B.     Presentment  of  Bill  for  Acceptance.i*^ 

Sec.  110.  PRESENTMENT  FOR  ACCEPTANCE 
NECESSARY  IN  CERTAIN  CASES  TO  CHARGE 
DRAWER  AND  INDORSERS.  In  order  to  charge  the 
drawer,  presentment  for  acceptance  to  the  drawee  is  neces- 
sary (except  where  excused  by  circumstances)  in  the  fol- 
lowing cases: 

"First:  Where  the  bill  is  payable  after  sight,  or  in 
any  other  case  where  presentment  for  acceptance  is 
necessary  in  order  to  fix  the  maturity  of  the  instrument ; 
or 

"Second:  Where  the  bill  expressly  stipulates  that 
it  shall  be  presented  for  acceptance; 

"Third:  Where  the  bill  is  drawn  elsewhere  than 
at  the  residence  or  place  of  business  of  the  drawee." 

In  these  cases,  the  presentment  of  a  bill  of  exchange 
for  acceptance  is  necessary  to  charge  the  drawer  and 
indorsers.  In  other  cases  presentment  for  payment  at 
maturity  is  sufficient. 

Where  presentment  for  acceptance  is  not  required 
it  may  nevertheless  be  made,  for  two  purposes : 

First:  To  obtain  as  soon  as  possible  the  liability  of 
the  drawee,  as  an  acceptor;  and,  second:  To  give,  in 
case  of  nonacceptance,  a  right  of  immediate  recourse 
against  the  drawer  and  the  indorsers. 

Sec.  111.  WHAT  PRESENTMENT  FOR  ACCEP- 
TANCE SUFFICIENT.  In  order  to  charge  parties  secon- 
darily liable  presentment  of  a  bill  for  acceptance  must  be 
made,  (1)  by  or  on  behalf  of  the  holder;  (2)  within  a  reason- 
able time  (or  negotiated  within  a  reasonable  time)  on  a  busi- 

146.  Nego.  Instru.  Act,  Article  III. 
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ness  day  before  the  instrument  is  overdue;  (3)  at  a  reasonable 
hour;  and  (4)  to  the  drawee,  his  agent  in  that  behalf,  or  his 
personal  representative. 

(1)  Party  who  must  make  presentment  for  acceptance. 

This  must  be  the  holder  of  some  one  who  acts  in  his 
behalf.  The  holder  might  be  the  original  payee  or  a 
transferee  of  such  payee. 

(2)  Date  of  presentment  for  acceptance. 

There  is  no  exact  date  on  which  presentment  for 
acceptance  must  be  made,  but  it  must  be  made  before 
the  instrument  is  overdue  on  a  business  day.  It  may  be 
presented  for  acceptance  on  any  day  on  which  an  instru- 
ment may  be  presented  for  payment,  as  above  stated. 
When  Saturday  is  not  a  holiday  it  may  be  presented 
before  12  noon  on  such  day.  This  day  must  fall  within 
a  reasonable  time  from  the  time  the  instrument  is  de- 
livered to  the  payee,  or  within  a  reasonable  time  from 
the  last  transfer.  For  one  who  holds  an  instrument 
which  requires  acceptance,  must  present  it  for  acceptance 
or  negotiate  it  within  a  reasonable  time.  So  it  might  be 
negotiated  a  number  of  times  before  it  was  finally  pre- 
sented for  acceptance  and  if  such  succeeding  negotia- 
tion was  made  within  a  reasonable  time  since  the  former 
negotiation  and  the  presentment  for  acceptance  made 
within  a  reasonable  time  after  the  last  negotiation  and 
before  maturity,  there  would  be  no  discharge  of  the 
drawer  or  prior  indorsers. 

(3)  Hour  of  presentment  for  acceptance. 

A  bill  of  exchange  may  be  presented  at  any  hour  at 
which  a  bill  might  be  presented  for  payment,  as  above 
stated. 
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(4)    To  whom  presented  for  acceptance. 

It  must  be  presented  for  acceptance  to  the  drawee 
personally,  or  to  an  agent  who  has  authority  to  accept 
or  reject.  If  several  drawees,  acceptance  must  be  made 
to  all,  except  where  one  or  more  are  agent  for  the  others 
in  that  behalf  or  are  partners.  If  the  drawee  is  dead 
presentment  may  be  made  to  his  personal  representa- 
tive; if  he  is  a  bankrupt  or  has  made  an  assignment 
presentment *may  be  made  either  to  him,  or  his  trustee 
or  assignee. 

Sec.  112.  WHEN  PRESENTMENT  FOR  ACCEP- 
TANCE IS  EXCUSED.  In  the  cases  in  which  ordinarily 
presentment  for  acceptance  must  be  made,  it  is  •sxcused  in 
certain  cases,  and  in  those  cases  the  bill  may  be  treated  as 
dishonored  for  non-acceptance. 

(1)  "Where  drawee  is  dead,  or  has  absconded,  or  Is  a 
fictitious  person,  or  is  a  person  not  having  capacity  to 
contract  by  bill; 

(2)  "Where  after  the  exercise  of  reasonable  diligence, 
presentment  cannot  be  made; 

(3)  "Where  though  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. "  1*'^ 

Sec.  113.  RIGHTS  OF  HOLDER  WHERE  BILL  NOT 
ACCEPTED.  If  a  bill  is  presented  for  acceptance  within 
the  time  and  in  the  manner  stated,  and  is  not  accepted,  or  if 
presentment  is  excused,  the  bill  may  be  treated  as  dishonored 
by  non-acceptance  and  an  immediate  right  of  recourse  ac- 
crues against  the  drawer  and  indorsers. 

Where  the  bill  is  dishonored  by  nonacceptance,  an 
immediate  right  of  recourse  accrues  against  prior  parties. 

147.  Id.  Sec.  48. 
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This  is  true  not  only  in  cases  where  presentment  for 
acceptance  is  required  in  order  to  fix  the  Hability  of  the 
prior  parties,  but  also  in  any  case  where  actual  present- 
ment has  been  made  and  acceptance  refused.  Thus 
suppose  that  on  January  2,  1910,  A  draws  a  bill  on  B, 
to  order  of  C,  due  in  three  months.  On  the  same  day 
the  bill  is  delivered  to  C,  and  he  indorses  to  D.  D  on 
January  3rd  applies  to  B  for  acceptance.  B  refuses  to 
accept.  D  may  proceed  at  once  against  A  and  C  if  he 
has  duly  notified  them,  and  need  not  wait  until  the  three 
months  have  expired. 


CHAPTER  15 

NOTICE  OF  DISHONOR.1" 

Sec.  114.  NOTICE  OF  DISHONOR  NECESSARY  TO 
CHARGE  DRAWER  AND  INDORSER.  Notice  to  the 
drawer  of  a  bill  or  check  and  to  the  indorser  of  a  bill,  check 
or  note,  that  it  has  been  dishonored  by  non-payment,  or  non- 
acceptance,  as  the  case  may  be,  is  necessary  to  charge  such 
drawer  and  indorser;  otherwise  they  are  discharged;  except 
where  owing  to  the  circumstances  of  the  particular  case, 
notice  is  excused,  or  where  it  has  been  waived. 

A  party  secondarily  liable  on  negotiable  paper  is 
entitled  to  immediate  notice  that  the  party  who  should 
have  accepted  it,  or  paid  it,  has  failed  or  refused  to  do 
so.  Accordingly  the  law  provides  in  detail  as  to  the  time, 
manner  and  sufficiency  of  the  notice.  And  unless  notice 
is  given  according  to  the  provisions  of  the  law,  any  party 
entitled  to  such  notice,  who  did  not  receive  it,  is  dis- 
charged. See  sections  89  to  118  in  Appendix  A  in  con- 
nection with  this  text. 

Sec.  115.  WHAT  NOTICE  SUFFICIENT.  In  order  to 
charge  parties  secondarily  liable  on  a  negotiable  instrument 
notice  of  dishonor  must  be  given  to  such  party  (1)  by  the 
holder,  or  any  one  who  might  be  compelled  to  pay  it  to  the 
holder,  or  an  agent  duly  authorized,  (2)  within  the  times  pro- 
vided by  the  law,  (3)  at  the  place  provided  by  law;  unless 

148.  Id.  Sees.  89-118. 

141 
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owing  to   peculiar   circumstances   notice   is   excused,   or  has 
been  waived. 

(1)  By  whom  notice  to  be  given. 

"  The  notice  may  be  given  by  or  on  behalf  of  any  party 
to  the  instrument  who  might  be  compelled  to  pay  it  to 
the  holder  and  who  upon  taking  it  up  would  have  a  right 
of  re-imbursement  from  the  party  to  whom  the  notice  is 
given."     (And  see  also  Sections  91  to  94,  Appendix  A.) 

(2)  Notice  to  be  given  within  what  time. 

If  the  parties  reside  in  the  same  place  notice  must  be 
given  before  the  close  of  business  hours  if  given  at  the 
place  of  business,  and  before  the  usual  hours  of  rest  if 
given  at  his  place  of  residence.  See  Section  103,  Appendix 
A,  post.  If  the  parties  reside  in  different  places  it  must 
be  deposited  in  the  mail  the  day  following  the  day  of 
dishonor  or  given  in  any  other  way  to  reach  the  party  in 
the  time  it  would  have  reached  him  if  given  by  mail.  See 
Section  104  in  Appendix  A,  post. 

If  notice  is  properly  addressed  and  mailed  it  is  as 
sufficient  although  it  does  not  reach  the  sendee. 

(3)  Form  of  notice. 

The  essential  thing  is  that  the  party  secondarily  liable 
shall  have  notice.  As  a  matter  of  practice  form  should 
be  in  writing  and  signed;  but  it  is  legally  sufficient  if 
oral,  or  partly  oral,  or  if  unsigned.  It  should  describe 
the  instrument  with  sufficient  definiteness  to  designate  it. 

(4)  Place  of  notice. 

See  Section  108  in  Appendix  A  for  the  requirements. 
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Sec.  116.  WHEN  NOTICE  TO  DRAWER  IS  EX- 
CUSED. Notice  to  drawer  is  excused  when  after  the  exer- 
cise of  reasonable  diligence  it  cannot  be  given  to  or  does  not 
reach  such  drawer,  where  drawer  is  fictitious  or  lacks  capac- 
ity contract,  or  where  drawer  is  the  person  to  whom  the 
instrument  is  presented  for  payment,  or  where  drawer  has 
no  right  to  expect  or  require  the  drawee  or  acceptor  to  honor 
the  instnmient,  or  where  the  drawer  has  countermanded  pay- 
ment. 

The  law  does  not  require  notice  to  a  drawer  of  an 
instrument  where  it  would  be  superflous,  or  where  there 
is  no  right  to  expect  it,  or  where  it  cannot  with  reason- 
able diligence  be  given. 

Sec.  117.  WHERE  NOTICE  TO  INDORSER  EX- 
CUSED. Notice  to  indorser  is  excused  where  after  the  exer- 
cise of  reasonable  diligence  it  cannot  be  given  or  does  not 
reach  such  indorser,  or  where  indorser  at  the  time  of  the  in- 
dorsement knew  that  the  drawee  was  fictitious  or  had  no 
capacity  to  contract,  or  where  indorser  is  the  person  to  whom 
the  instrument  is  presented  for  payment,  or  where  the  instru- 
ment was  made  or  accepted  for  his  accommodation. 

Sec.  118.  WHEN  NOTICE  OF  DISHONOR  WAIVED. 
The  party  entitled  to  notice  may  waive  it  by  waiver  embodied 
in  the  instrument  or  in  his  indorsement,  or  by  word  or  deed, 
before  or  after  time  for  giving  notice. 

A  party  otherwise  entitled  to  notice  may  waive  it. 
This  he  may  do  either  by  his  express  language  or  by 
his  conduct.  The  waiver  may  be  embodied  in  the 
instrument  itself,  and  in  that  case,  it  binds  all  who 
indorse  the  instrument  or  it  may  be  in  the  individual 
indorsement.    Waiver  may  be  made  at  any  time,  even 
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after  the  right  to  have  notice  has  gone  by.  Thus  if  an 
indorser  promises  to  pay  the  instrument  when  he  would 
be  discharged  by  lack  of  notice,  that  operates  as  a 
waiver  and  he  will  be  bound. 

Where  one  "waives  protest,"  he  thereby  also  waives 
presentment  and  notice  of  dishonor. 


CHAPTER  16. 

PROTEST.i*9 

Sec.  119.  PROTEST  NECESSARY  TO  CHARGE 
DRAWER  AND  INDORSER  ON  FOREIGN  BILL. 
Where  a  foreign  bill  is  dishonored  by  non-acceptance  or  non- 
payment it  must  be  protested;  otherwise  the  drawer  and  in- 
dorser  are  discharged. 

Protest  is  another  item  of  procedure  in  the  steps  to  be 
taken  to  charge  the  parties  secondarily  Hable.  Yet  it  is 
not  so  much  another  step  as  it  is  the  form  or  manner  of 
taking  the  step  of  presentment  already  considered. 

Any  bill  which  on  its  face  appears  to  be  a  foreign 
bill  must  be  protested  for  nonacceptance  or  non- 
payment, as  the  case  may  be,  else  the  drawer  and 
indorsers  will  be  discharged.  Inland  bills  and  promis- 
sory notes  do  not  need  to  be  protested,  yet  often  are, 
to  furnish  evidence  of  due  presentment  and  giving 
notice  of  dishonor. 

A  form  of  protest  is  set  out  in  Appendix  B. 

Protest  is  made  when  the  officer  or  party  entitled 
under  the  law  to  make  protest,  takes  the  instrument 
to  the  place  where  it  may  be  under  the  law  presented 
for  acceptance  or  payment  and  there  presents  the 
instrument,  and  demands  payment  thereon.  He  then 
sets  forth  in  writing  the  details  of  such  presentment, 
and  the  demand  and  the  refusal,  giving  the  time  and 
place   of   presentment,    the   fact   of  presentment,   and 

149.  Id.  Sees.  152-160. 
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the  manner  thereof,  the  cause  or  reason  for  protesting 
the  bill,  the  demand  made  and  the  answer  given,  if  any, 
or  the  fact  that  the  party  sought  could  not  be  found. 
Such  protest  must  be  under  the  hand  and  seal  of  the 
notary  making  it,  if  it  is  made  by  a  notary,  as  is  usual. 

Sec.  120.  WHO  AUTHORIZED  TO  MAKE  PROTEST. 
Protest  may  be  made  by  a  notary  public ;  or  by  any  respectable 
resident  of  the  place  where  the  bill  is  dishonored  in  the  pres- 
ence of  two  or  more  credible  witnesses. 

Protest  is  almost  universally  made  by  a  notary 
public.  The  other  provision  is  made  in  case  a  notary 
is  unavailable.  Such  notary  must  make  the  protest  in 
person. 

Sec.  121.  TIME,  PLACE  AND  MANNER  OF  PRO- 
TEST. The  protest  must  be  made  at  the  time,  in  the  place 
and  in  the  manner  set  forth  by  the  law. 

The  details  of  making  protest  are  set  out  fully  in 
Appendix  A,  in  sections  153  to  156,  and  are  so  complete 
as  to  require  no  comment. 

Sec.  122.  PROTEST  DISPENSED  WITH  OR 
WAIVED.  Protest  is  dispensed  with  in  any  case  which 
would  dispense  with  notice  of  dishonor.  So  it  may  be  waived 
in  the  same  way  that  notice  of  dishonor  may  be  waived. 


PART  IV. 
DISCHARGE    OF    NEGOTIABLE    INSTRUMENTS. 

CHAPTER  17. 

MANNER  AND  EFFECT  OF  DISCHARGE. «» 

Sec.  123.  MEANING  OF  TERM  "DISCHARGE."  A 
ccmtract  is  discharged  when  it  loses  its  force  and  effect  as  a 
legal  obligation. 

A  discharged  contract  is  one  which  for  some  reason 
is  no  longer  in  force.  It  has  lost  its  former  legal  effect. 
A  paper  may  express  a  promise  to  pay  money,  yet  the 
promise  may  be  without  any  life  in  it,  and  not  be 
expressive  of  any  legal  obligation.  This  may  be  true 
because  the  promise  has  been  performed,  or  for  other 
reasons  that  we  will  note. 

Sec.  124.  CAUSES  OF  DISCHARGE  OF  PAPER.  Dis- 
charge may  be  (1)  by  payment  in  due  course  by  or  for  the 
debtor;  (2)  by  payment  of  accommodation  paper  by  accom- 
modated party;  (3)  by  intentional  cancellation  by  holder; 
(4)  by  the  acquisition  of  the  paper  at  or  after  maturity  by  the 
principal  debtor. 

(1)  By  payment  in  due  course  by  or  for  the  principal 
debtor. 

Payment  by  the  maker  or  acceptor  is  the  most  usual 
method  of  discharging  a  note  or  bill.     Assuming  that 

150.  Id.   Sees.   1 19-125. 
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there  are  no  accommodation  parties,  but  that  the  party 
primarily  liable  on  the  paper  pays  it  when  it  becomes 
mature  or  after  its  maturity  this  discharges  it  and  it 
thereafter  becomes  only  so  much  waste  paper  so  far  as 
any  legal  obligation  is  concerned.  One  who  pays  such 
paper  ought,  of  course,  as  a  matter  of  ordinary  precau- 
tion, to  see  that  it  is  cancelled  and  given  to  him.  And 
we  have  seen  that  one  who  pays  negotiable  paper  must 
take  care  that  he  is  paying  it  to  the  holder. 

If  a  party  secondarily  liable  upon  an  instrument  pays 
it,  the  instrument  is  not  discharged 

(2)  By  payment  in  case  of  accommodation  paper  by  the 
party  accommodated. 

The  real  debtor  may  not  be  the  maker  or  acceptor. 
One  may  have  become  maker  of  a  note  or  acceptor  of 
a  bill  for  the  accommodation  of  another,  that  is,  in  order 
to  lend  him  credit.  Such  accommodator  is  liable  just 
as  a  surety  or  guarantor  is  liable,  although  the  creditor 
may  know  it  is  not  really  his  debt.  In  such  a  case 
it  is  the  real  debtor's  duty  to  pay  the  debt  and  if  the 
accommodating  party  pays  it,  he  may  sue  the  party 
whom  he  has  accommodated.  If  the  real  debtor  pays 
the  instrument,  then  it  is  discharged. 

(3)  By  intentional  cancellation  by  holder. 

If  a  cancellation  is  by  the  holder  with  the  intention 
of  destroying  the  instrument,  as  such,  it  destroys  it,  but 
if  the  cancellation  is  unintentional,  or  under  a  mistake 
or  by  anyone  without  authority,  the  instrument  is  not 
destroyed. 
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(4)  By  acquisition  of  the  instrument  by  the  principal 
debtor,  at  or  after  maturity. 

If  one  makes  a  note  and  at  or  after  its  maturity  buys 
it  from  the  holder  that  is  the  same  thing  as  paying  it 
so  far  as  discharging  the  instrument  is  concerned. 

Sec.  125.  DISCHARGE  OF  PARTY  SECONDARILY 
LIABLE.  A  party  secondarily  liable  is  discharged  (1)  by 
an  act  that  discharges  the  instrument;  (2)  by  intentional  can- 
cellation of  his  signature  by  the  holder;  (3)  by  a  valid  tender 
of  payment  by  a  prior  party;  (4)  by  release  of  the  principal 
debtor  without  express  reservation  of  right  against  party  sec- 
ondarily liable;  (5)  by  extension  of  time  of  payment  without 
reserving  right  against  the  party  secondarily  liable;  (6)  by 
failure  o£  the  holder  to  take  the  proper  steps  to  hold  him. 

A  party  secondarily  liable  is  discharged  by  a  failure 
of  a  holder,  as  we  have  seen,  to  take  the  proper  steps 
to  fix  his  liability.  In  such  a  case  the  instrument 
itself  is  not  discharged;  it  still  continues  as  a  bill,  note 
or  check,  as  the  case  may  be,  and  the  parties  primarily 
liable  may  be  sued  upon  it. 

So  in  other  ways  a  party  secondarily  liable  may  be 
discharged  though  the  instrument  continues  in  force. 
One  is  a  valid  tender  of  payment  by  a  prior  party. 
This  does  not  discharge  the  instrument.  One  who  owes 
money  on  a  note  is  not  allowed  to  escape  his  liability 
if  he  may  succeed  in  making  a  tender  which  is  not 
accepted.  Tender  of  money  under  a  debt  due  must 
be  kept  good.  But  such  tender  does  discharge  a  party 
secondarily  liable.  This  debt  is  not  really  his.  He  is 
to  be  held  only  in  case  the  party  does  not  pay  who 
ought  to  pay.  Consequently  his  rights  are  strictly 
guarded,  and  if  a  tender  is  made  to  such  holder  which 
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such  holder  ought  to  have  accepted,  such  secondary 
party  may  say  that  he  will  not  be  held  for  a  failure  of 
the  party  primarily  liable  to  pay  when  the  holder  might 
once  have  had  payment  of  his  debt. 

Such  tender,  however,  must  be  a  valid  tender.  A 
tender  in  something  not  "legal  tender,"  or  a  tender 
of  the  wrong  amount  or  a  tender  before  the  instrument 
was  due,  would  not  be  good  tenders,  and  would  not 
discharge. 

If  the  holder  releases  the  principal  debtor,  this  will 
discharge  the  party  secondarily  liable,  unless  at  the 
time  the  release  is  made  there  is  an  express  reservation 
made  by  the  holder  of  his  rights  against  the  party 
secondarily  liable. 

The  same  may  be  said  of  a  contract  to  extend  the 
time  of  payment.  A  mere  failure  to  sue,  or  a  mere 
unenforceable  agreement,  which  is  too  indefinite  to 
amount  to  a  contract  or  is  without  consideration,  and 
which  therefore  could  not  be  enforced  by  the  debtor, 
would  not  release  the  party  secondarily  liable,  if  his 
liability  had  been  duly  fixed  by  the  taking  of  the  proper 
steps. 

Sec.  126.  EFFECT  OF  PAYMENT  BY  PARTY  SEC- 
ONDARILY LIABLE.  A  payment  by  a  party  secondarily 
liable  does  not  discharge  the  instrument,  but  such  party  is 
put  in  his  former  position  and  may  assert  his  rights  against 
prior  parties,  or  again  negotiate  the  paper. 

A  party  secondarily  liable  may  pay  the  paper  without 
discharging  it,  because  it  yet  has  to  be  paid  by  the  party 
primarily  liable.  Thus  suppose  A  makes  a  note  to  B, 
who  indorses  to  C,  who  indorses  to  D.  D  being  unable 
at  maturity  to  secure  payment  by  A,  or  any  other  party, 
C,  in  order  to  avoid  suit,  pays  it.    He  now  stands  in  the 
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same  situation  as  though  he  had  not  indorsed  it,  and 
may  sue  the  prior  parties  as  he  could  have  done  before 
indorsement.  Or,  striking  out  his  indorsement  to  D, 
he  may  negotiate  it  to  E,  and  thus  make  himself  again 
secondarily  liable  if  the  instrument  cannot  be  enforced 
byE. 

Sec.  127.  MATERIAL  ALTERATION  AS  RELEAS- 
ING THOSE  NOT  PARTIES  THERETO.  If  an  instru- 
ment is  altered  in  any  material  respect  it  releases  all  parties 
who  did  not  authorize  or  assent  thereto  except  that  an  innocent 
purchaser  for  value  may  enforce  it  as  it  was  before  the  altera- 
tion. 

If  an  instrument  is  materially  altered,  it  releases 
those  who  do  not  authorize  or  assent  to  such  alteration 
except  as  far  as  innocent  purchasers  are  concerned,  and 
these  may  enforce  the  instrument  as  it  was  in  its  original 
form.  We  have  already  noted  what  is  a  material  altera- 
tion, and  have  considered  how  one  by  a  negligent  draw- 
ing of  paper  may  estop  himself  to  say  that  it  is  altered  as 
against  innocent  parties. 

Sec.  128.  RENUNCIATION  OF  RIGHTS.  A  holder 
may  expressly  renoxmce  his  rights  against  any  party  either 
by  so  stating  in  writing  or  delivering  up  the  instrument. 

One  may  renounce  rights  against  any  party  or  may 
renounce  all  rights  upon  the  instrument.  If  he  does  so, 
the  party  or  the  instrument,  as  the  case  may  be,  is  dis- 
charged. The  discharge  must  be  in  writing,  or  in  case 
of  renunciation  of  rights  against  the  principal  debtor, 
it  may  be  by  delivery  up  of  the  instrument. 


PART  V. 
ADDED  CHAPTERS  ON  BANKS  AND  SURETYSHIP. 

CHAPTER  18 

BANKS  AND  BANKING. 

A.    Definitions. 

Sec.  129.  BANKS  DEFINED.  A  bank  is  an  institution 
which  borrows  and  loans  money  and  deals  in  negotiable  se- 
curities and  keeps  money  on  deposit.  A  banker  is  one  who 
conducts  a  banking  business.  Banks,  now  are  usually  in- 
corporated. 

A  bank  is  "An  institution  generally  incorporated, 
authorized  to  receive  deposits  of  money,  to  lend  money 
and  to  issue  promissory  notes — usually  known  by  the 
name  of  banknotes — or  to  perform  some  one  or  more  of 
these  functions,  "151 

Banks  are  said  to  be  of  three  sorts — those  which  receive 
deposits,  those  which  discount  commercial  paper,  and 
those  which  issue  banknotes  for  circulation.  But  these 
activities  are  usually  performed  by  the  same  bank. 

A  bank  that  is  not  incorporated  is  called  a  "private" 
bank.  A  bank  organized  under  a  state  law  is  called  a 
state  bank,  and  under  the  Federal  law,  a  national  bank. 

151.  Bouviers  Law  Diet.,  title,  "Banks." 
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A  bank  which  receives  money  for  deposit,  not  subject 
to  check,  and  upon  which  it  pays  interest,  is  called  a 
"savings  bank." 

Banks  are  peculiarly  susceptible  to  governmental 
regulation.  Operating  as  depositaries  of  money  and 
issuing  banknotes  their  responsibility  determines  the 
prosperity  of  the  community.  They  are,  in  effect,  al- 
though maintained  by  private  funds,  a  part  of  the 
monetary  system  of  the  country.  The  soundness  of 
the  banking  system  is  vital  to  the  welfare  of  the  people. 
Hence,  the  propriety  of  intimate  regulation  by  the 
state. 

In  this  chapter,  only  a  very  general  discussion  may 
be  attempted ;  and  the  purpose  is  to  give  a  general  under- 
standing of  the  scope  of  the  law  of  banks  and  banking. 

B.    The  Bank  as  a  Corporation, 
(a)  Organization. 

Sec.  130.  PROCEDURE  TO  INCORPORATE.  The 
procedure  to  incorporate  is  regulated  by  the  banking  act — 
national  or  state. 

The  steps  requisite  to  incorporation  are  determined 
by  the  state  or  national  act  under  which  incorporation 
is  attempted.  These  statutes  provide  the  amount  which 
is  requisite  to  be  subscribed,  the  amount  necessary  to 
be  paid  in,  the  number  and  qualifications  of  directors, 
the  filing  of  the  statement  of  incorporation,  etc.  It  is 
impossible  to  go  extensively  in  these  provisions  here. 

Under  the  National  Banking  Act,  an  existing  state 
bank  may,  by  following  the  requisite  procedure,  become 
a  National  Bank. 

Banks  cannot  be  formed  under  general  corporation 
laws. 
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Sec.  131.  THE  CHARTER.  The  charter  of  a  bank  con- 
sists in  the  certificate  filed  or  issued  under  the  banking  act, 
in  which  is  to  be  read  the  entire  statutory  law. 

The  certificate  filed  or  issued  under  the  banking  law 
and  passed  upon  by  the  proper  officials  as  in  accordance 
with  law  is  the  bank's  "charter."  The  entire  bank  Act 
is  to  be  considered  a  part  of  this  charter.  Amendments 
of  the  charter  must  be  made  in  conformity  with  the 
statutory  provisions. 

Sec.  132.  BY-LAWS.  The  By-Laws  are  for  the  purpose 
of  internal  government;  are  enacted  by  the  stockholders  or 
directors  and  can  be  changed  at  pleasure. 

By-laws  are  enacted  by  the  stockholders  if  no  statute 
governs;  but  the  Federal  Banking  Act  puts  the  power 
to  enact  by-laws  in  the  directors;  as  do  various  state 
laws.  The  comptroller  requires  a  copy  of  the  by-laws 
to  be  filed  with  him.  He  also  requires  certain  provisions 
to  be  included,  as  for  the  meeting  of  the  board  of  di- 
rectors at  least  once  a  month. 

(b)  Stock  and  Stockholders. 

Sec.  133.  STATUTORY  PROVISIONS  AS  TO 
AMOUNT  OF  STOCK.  The  National  Bank  Act,  and  usu- 
ally the  state  acts,  require  a  certain  capitalization  as  an  es- 
sential element  in  corporate  existence. 

The  National  Bank  Act  provides  the  following  in 
reference  to  requisite  capitalization : 

"No  association  shall  be  organized  with  a  less  capital 
than  $100,000,  except  that  banks  with  a  capital  of  not 
less  than  S50,000  may,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  be  organized  in  any  place,  the 
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population  of  which  does  not  exceed  6,000  inhabitants; 
and  except  that  banks  with  a  capital  stock  of  not  less 
than  $25,000  may,  with  the  sanction  of  the  Secretary  of 
the  Treasury,  be  organized  in  any  place  the  population 
of  which  does  not  exceed  3,000  inhabitants.  No  asso- 
ciation shall  be  organized  in  a  city  the  population  of 
which  exceeds  50,000  persons  with  a  capital  of  less  than 
$200,000." 

This  stock  must  be  one-half  paid  in;  the  remainder 
to  be  paid  in  installments  of  at  least  ten  per  cent  on  the 
whole  amount  of  the  capital  at  the  end  of  each  succeed- 
ing month  after  authorization  to  commence  business. 

State  laws  have  like  provisions. 

Sec.  134.  LIABILITY  OF  SUBSCRIBER  TO  BANK. 
The  subscriber's  obligation  to  the  bank  is  to  pay  the  amount 
agreed  upon  in  the  subscription  contract. 

Subscriptions  to  unissued  stock  of  banks  are  enforce- 
able as  contracts.  The  amount  of  the  subscription  being 
paid,  the  liability  has  been  executed,  and  further  assess- 
ments or  calls  cannot  be  made  except  in  case  of  insolvency 
as  shown  hereafter. 

Sec.  135.  BANK'S  LIEN  ON  UNPAID  STOCK.  A  Na- 
tional Bank  has  no  lien  on  unpaid  stock;  unless  state  law  for- 
bids, a  lien  may  be  provided  for;  but  by  common  law,  none 
exists. 

By  the  common  law  there  is  no  lien  on  unpaid  stock. 
Under  the  National  Bank  Act,  there  is  no  lien.i^^  Banks 
organized  under  state  laws  may  provide  for  such  a  lien. 

152.  Bank  v.  Lanier,  11  Wall.  (U.  S.)  369. 
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Sec.  136.  LIABILITY  OF  STOCKHOLDER  IN  CASE 
OF  INSOLVENCY.  The  National  Bank  Act,  and  generally 
the  state  bank  acts  create  a  liability  of  stockholders  for  bene- 
fit of  creditors,  in  addition  to  the  express  liability  to  the 
corporation  contained  in  the  subscription. 

(1)  Statutory  liability. 

The  National  Bank  Act  provides  that  shareholders 
shall  be  individually  liable  "equally  and  ratably  and 
not  for  one  another"  for  the  indebtedness  of  the  bank, 
to  the  extent  of  the  amount  of  their  stock,  at  the  par 
value  thereof,  in  addition  to  the  amount  invested 
therein.  State  laws  have  similar  provisions  in  case 
of  state  banks.  This  is  a  peculiarity  of  banking  laws 
that  does  not  obtain  in  case  of  corporations  generally. 
The  subscriber's  liability  to  the  bank  on  his  subscription 
is  fulfilled  when  he  has  paid  the  amount  of  his  sub- 
scription. The  provision  now  under  consideration  pro- 
vides a  further  liability  for  benefit  of  creditors.  It  is 
a  liability  of  a  statutory,  not  contractual  nature.^^^ 

(2)  Who  liable. 

Under  the  National  Bank  Act,  the  real  owner  is 
liable,  and  so  is  any  one  who  has  permitted  himself  to 
be  held  out  as  the  real  owner.  One  who  appears  on 
the  books  to  be  a  stockholder  will  be  regarded  as  the 
real  owner  1^  in  the  absence  of  evidence  to  the  effect  that 

153.  Christopher  v.  Norvell,  201  U.  S.  216.  (Held,  in  this  case 
that  a  married  woman,  residing  in  Florida  under  whose  laws  she 
had  no  contractual  power,  is  liable  upon  an  assessment  by  the 
comptroller  upon  stock  inherited  by  her.) 

154.  Richmond  v.  Irons,  121  U.  S.  27.  (In  this  case  the  stock- 
holder had  sold  his  stock  several  months  before  failure,  but  the 
transfer  was  not  made  on  the  books.    He  was  held  liable.) 
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he  is  not  the  real  owner,  and  it  would  be  an  injustice  to 
so  hold  him,  he  not  being  responsible  for  the  condition 
of  the  books  showing  him  to  be  such  holder.i^s 

A  pledgee  in  accordance  with  these  principles,  is  not 
liable  if  he  does  not  have  himself  registered  as  the  real 
owner,  or  in  case  he  takes  out  new  certificates,  has 
himself  described  as  pledgee)^ 

In  any  event,  no  matter  what  the  books  show,  the 
real  owner  can  be  assessed. 

(3)  When  liability  ceases. 

The  liability  for  the  benefit  of  creditors  ceases  when 
the  stockholder  makes  a  bona  fide  transfer  while  bank 
is  still  solvent.  If  the  transfer  is  made  (1)  to  avoid 
pending  insolvency,  (2)  after  insolvency,  the  transferror 
is  liable.  But  in  such  a  case  the  transferror  is  liable  for 
existing  debts  only,  not  those  subsequently  arising.i^^ 

(4)  How  liability  enforced. 

The  liability  of  the  stockholder  under  the  double 
liability  provision  is  enforced  by  assessment  in  a  pro- 
ceeding to  liquidate  the  affairs  of  the  bank;  in  the  case 
of  National  Banks  when  the  receiver,  at  the  direction 
of  the  comptroller,  directs  an  assessment. 

155.  Whitney  v.  Butler,  118  U.  S.  655.  (In  this  case  the  stock 
and  power  of  attorney  to  make  the  transfer  had  been  handed  to 
the  president  of  the  bank,  but  the  transfer  had  not  actually  been 
made.  The  seller  had  no  reason  to  suppose  it  had  not  been 
made  and  it  was  held  it  would  be  inequitable  to  hold  him.) 

156.  National  Bank  v.  Case,  99  U.  S.  628.  (Pledgee  liable  when 
appearing  upon  the  books  as  the  owner.) 

157.  McDonald  v.  Dewey,  202  U.  S.  510. 
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Sec.  137.  RIGHTS  OF  STOCKHOLDERS.  Stockhold- 
ers in  a  bank  have  the  same  general  rights  that  obtain  in 
other  corporations. 

The  right  to  hold  meetings,  to  inspect  the  books,  to 
receive  dividends,  is  governed  by  the  same  general 
principles  that  govern  corporations  generally. 

c.  Directors  and  Officers. 

Sec.  138.  THE  BANK'S  DIRECTORS.  Under  the  Na- 
tional Bank  Act,  the  directors  must  number  at  least  five,  and 
three-fourths  of  the  directors  must  live  in  the  state  and  own 
ten  or  more  shares  of  stock. 

Aside  from  the  special  qualifications  and  duties  that 
may  be  imposed  by  statute,  the  powers,  duties  and 
manner  of  action  by  directors  is  the  same  in  case  of 
banks  as  in  any  other  corporations. 

There  is  some  difference  of  opinion  in  respect  to  the 
degree  of  care  which  a  bank  director  should  exercise  in 
looking  after  the  bank's  interests,  although  all  agree 
that  it  is  a  high  one  on  account  of  the  nature  of  the 
trust  undertaken  to  be  administered,  and  it  is  generally 
laid  down  that  it  is  not  enough  that  the  bank  directors 
refrain  from  being  dishonest,  nor  even  that  they  act  in 
good  faith,  but  also  that  they  act  with  the  prudence  of 
reasonably  prudent  men.  It  is  to  be  remembered  that 
directors  are  chosen  that  they  may  see  to  it  that  the 
bank  is  honestly  conducted  and  wisely  managed. 

First:  Directors  are  liable  to  the  bank  or  its  depositors 
and  creditors  if  they  are  parties  to  fraudulent  or  dishonest 
banking  transactions. 

Second:  Directors  are  liable  for  damages  following 
their  participation  in  ultra  vires  and  illegal  acts,  though 
there  may  be  no  actual  dishonest  intention. 
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Third:  Directors  are  liable  for  not  giving  proper 
attention  to  the  affairs  of  the  bank.  What  attention 
should  be  given  depends  upon  the  circumstances,  and  it 
is  here  that  the  authorities  have  differed.  The  directors 
must,  however,  act  with  care  in  respect  to  employing 
officers,  in  demanding  and  considering  reports,  and 
particularly  in  conducting  the  general  policy  of  the 
institution  which  is  peculiarly  their  duty.^^s 

In  one  case  ^^^  the  Court  said : 

"First.  The  language  on  this  topic  of  judges,  as 
reported  in  the  books,  must,  in  all  cases,  be  construed 
in  the  light  of  the  facts  of  the  particular  case. 

"Second.  The  various  directions  in  which  the  care 
of  directors  of  banking  institutions  should  be  exercised 
in  order  to  protect  against  fraud  and  theft  of  employes 
has  greatly  increased  in  number  and  variety  within 
50  years.  Experience  has  developed  modes  of  theft  by 
such  employes  unknown  and  unthought  of  half  a  century 
ago,  and  these  manifestations  of  ingenuity  on  the  part 
of  the  thieves  has  been  met  by  new  safeguards  on  the 
part  of  the  directors;  so  that  what  years  ago  would 
have  been  considered  due  diligence  cannot  be  so  con- 
sidered today. 

"Third.  So  numerous  have  been  the  defalcation 
and  dishonest  abstractions  of  money  by  employes  of 
high  grade,  who  had  by  years  of  right  living  and  acting 
earned  the  confidence  of  their  employers,  that  it  has 
become  well-nigh  a  maximum  with  such  institutions  to, 
so  to  speak,  trust  nobody  beyond  what  is  necessary 
to  the  practical  business  of  the  bank,  and  to  subject 
the  work  of  each  one,  from  the  highest  to  the  lowest, 
to  periodical  investigation. 

158.  Briggs  V.  Spalding,  141  U.  S.  132;  Hun  v.  Cary,  82 
N.  Y.  65. 

159.  Campbell  v.  Watson,  50  Atl.  (N.  J.)   120. 
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"Fourth.  That  at  one  time  and  in  some  instances 
bank  directors  were  unpaid  servants,  who  were  not 
expected  to  spend  much  time  or  to  give  much  attention 
to  the  affairs  of  the  institution,  and  on  that  account 
were  dealt  with  leniently  by  the  courts;  but  at  this 
day  such  officers  are  not  expected  to  work  gratuitously, 
and  are  usually  paid  a  fair  compensation;  and,  whether 
paid  or  not,  they  are  entitled  to  no  indulgence  on  that 
account.  Their  names  give  credit  and  standing  to  the 
institution,  and  are  a  guarantee  to  dealers  that  its  affairs 
will  be  conducted  with  reasonable  prudence  and  care, 
and  according  to  law.  They  are,  in  my  opinion,  bound 
to  acquaint  themselves  with  the  extent  and  mode  of 
supervision  exercised  by  officers  of  well-conducted 
banking  institutions  in  the  neighborhood.  I  cannot 
yield  to  the  suggestion  of  some  of  the  defendants'  counsel 
that  the  fact  that  the  institution  in  question  was  a  small 
country  bank  relieved  its  directors  from  adopting  the 
same  practical  measures  for  protection  against  frauds 
and  thefts  as  were  in  use  by  its  greater  neighbors  in 
the  larger  towns. 

"Fifth.  Another  observation  is  that  the  directors 
cannot  be  held  liable  for  a  mistake  in  an  honest  judgment 
upon  matters  properly  mere  matters  of  judgment,  as 
distinguished  from  matters  of  administration.  In  mat- 
ters of  administration,  where  a  duty  to  perform  certain 
functions  devolves  upon  them,  they  are  justly  held 
liable  either  for  their  nonperformance,  nonfeasance,  or 
for  their  lack  of  ordinary  diligence  in  their  attempted 
performance,  whereby  loss  is  incurred.  By  'ordinary 
diligence'  I  mean  such  as  is  exercised  by  other  prudent 
and  diligent  officers  under  like  circumstances." 

In  this  case,  the  directors  were  held  liable  for  pecula- 
tions continuing  undetected  over  a  period  of  years. 
An  examination  of  the  correspondent's  accounts  would 
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have  revealed  the  peculations,  but  this  was  trusted 
entirely  to  the  cashier.  The  bank's  by-laws  requiring 
examination  by  the  directors  every  three  months  were 
ignored.  Held,  that  the  directors  were  liable  upon  the 
bank's  insolvency,  to  the  receiver,  for  the  benefit  of 
creditors. 

Sec.  139.  THE  BANK  PRESIDENT.  The  bank  presi- 
dent by  virtue  of  his  office,  has  the  authority  to  represent  the 
bank  in  a  general  way,  and  to  conduct  its  litigation  and  employ 
counsel.  By  custom  or  usage  very  broad  powers  may  be 
conferred  upon  him. 

A  President  of  a  bank  is  supposed  to  exercise  a  sort 
of  general  supervision  over  its  affairs,  and  by  some 
authorities  is  said  to  be  presumed  to  be  its  manager 
having  very  broad  powers.  Yet  it  seems  to  be  the  weight 
of  authority  that  while  by  usage,  by  by-law  or  by  some 
sort  of  conferring  of  authority,  the  President  may  be 
given  any  sort  of  power,  yet  in  the  absence  thereof  his 
office  is  to  a  large  extent  merely  honorary  and  he  cannot 
bind  the  bank,  except  in  a  narrow  compass.  It  seems 
to  be  admitted  that  by  virtue  of  his  office  alone,  he  may 
handle  the  litigation  of  the  bank,  bringing  suits,  employ- 
ing counsel,  etc.^^® 

So  it  has  been  held  he  may  bind  the  bank  by  offering 
a  reward  for  the  purpose  of  securing  the  arrest  of  a  de- 
faulting officer  as  within  the  President's  power,  in  the 
absence  of  any  limitation  on  such  power.^^i  But  aside 
from  acts  of  this  sort,  looking  to  the  bank's  general  pro- 
tection, the  cases  usually  hold  that  the  president  has  no 
authority  of  any  specific  sort,  except  as  is  actually  con- 
ferred on  him  by  the  bank  in  each  case.    As  a  matter  of 

i6o.  Citizens  Nat.  Bank  v.  Berry,  53  Kans.  696. 
161.  Bank  v.  Griffin,  168  111.  314. 
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fact  he  frequently  has  a  very-  general  and  broad  author- 
ity, being  in  effect  the  bank's  managing  officer. 

Sec.  140.  THE  BANK  CASHIER.  The  cashier  of  a 
bank  is  the  officer  who  has  charge  of  the  financial  dealings 
of  the  bank  and  his  authority  depends  upon  the  particular 
facts  of  each  case,  the  iisages  of  the  bank  in  question  and  of 
the  commvmity,  and  the  particular  authority  in  any  wise  con- 
ferred. 

The  cashier  of  a  bank  is  its  chief  fiscal  officer,  having 
the  charge,  as  an  executive,  of  the  financial  matters 
of  the  bank  and  the  will  of  its  directors.  He  does  not 
control  the  financial  policies  of  the  bank,  but  he  exe- 
cutes them. 

He  cannot  determine  upon  the  general  policies  of  the 
bank,  but  he  carries  them  out  as  determined  by  the 
directors. 

The  authority  of  the  cashier,  like  the  authority  of 
the  president,  depends  largely  on  the  particular  facts 
in  the  case,  the  usages  of  the  bank  in  question,  etc. 
Yet  by  virtue  of  his  office,  he  necessarily  has  certain 
well  known  authority  in  every  case,  pertaining  to  the 
management  of  the  routine  financial  matters  of  the 
bank.  Thus  he  may  draw  cashier's  checks  on  the  funds 
of  the  bank,  receive  moneys  payable  to  the  bank,  certify 
checks  regularly  drawn ,1^2  indorse  and  transfer  com- 
mercial paper,i*3  discount  commercial  paper,  etc.  He 
may  borrow  money  for  the  bank,  pledging  its  personal 
property  in  security  therefor .1^  In  other  words,  he  has 
the  implied  power  to  take  all  the  usual  and  necessary 

162.  Merchant's  Bank  v.  State  Bank,  10  Wall.  604. 

163.  Auten  V.  Manistee  Nat.  Bk.,  67  Ark.  243. 

164.  Coats  V.  Donnell,  94  N.  Y.  176. 
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steps  to  carry  on  and  manage  the  financial  operations 
of  the  bank,  so  far  as  the  usual  and  regular  banking 
business  is  concerned.  He  cannot  direct  general  finan- 
cial policies,  for  that  right  is  in  the  directors,  and  his 
implied  authority  by  virtue  of  his  office  is  strictly  limited 
to  those  matters  which  fall  within  the  daily  routine  of 
the  banking  business.  But  within  his  own  sphere  his 
implied  authority  is  quite  extensive.  As  one  court 
says;!^  "The  cashier  of  a  bank  is  its  executive  financial 
officer.  It  is  under  his  direction  that  its  moneys  are  re- 
ceived and  paid  out,  that  its  debts  are  collected  and  paid, 
that  its  securities  are  kept  and  transferred.  Such  powers 
as  are  habitually  exercised  by  cashiers  must  be  held,  so 
far  as  the  public  are  concerned,  to  have  been  conferred 
upon  Fuller  by  his  election  to  the  office. " 

He  may  of  course  have  enlarged  authority  in  any 
particular  case,  expressly  given  him  or  to  be  inferred 
from  usage.  In  a  recent  case^^  the  court  says:  "It 
is  apparent  from  the  evidence  in  this  case  that  the 
directors  gave  but  scant  personal  attention  to  the 
management  of  the  bank,  and  that  the  control  of  its 
affairs  was  left  largely  to  the  cashier.  The  board  of 
directors  met  infrequently,  sometimes  only  once  a 
month.  There  is  no  question  but  that  the  action  of 
the  cashier  in  making  the  certificates  was  something 
which  he  might  very  properly  have  been  authorized 
by  the  board  of  directors  to  do,  had  the  matter  been 
brought  to  their  attention.  *  ♦  *  T^g  jaw  is  well 
settled  that  where  the  directors  of  a  bank,  through 
long  usage,  permit  the  cashier  to  act  without  their 
express  authority,  in  matters  in  which  they  might 
lawfully  authorize  him  to  act,  they  cannot,  after  such 

165.  Loring  v.  Brodie,  134  Mass.  453. 

166.  Nat.  Bk.  V.  Equit.  Trust  Co.,  223  Pa.  328. 
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action  on  his  part,  be  heard  to  deny  his  authority, 
to  the  detriment  of  those  who  have  reHed  upon  it. 

This  case  is  one  of  many  which  might  be  cited  to 
show  how  the  facts  of  each  case  must  be  considered 
when  the  act  falls  without  the  routine  financial  opera- 
tions of  the  bank. 

Sec.  141.  THE  BANK  TELLER.  The  bank  teller  is  a 
clerk  authorized,  as  the  case  may  be,  to  receive  or  pay  out 
deposits.  In  the  one  case  he  is  known  as  a  receiving  teller; 
in  the  other  a  paying  teller.  He  is  a  subordinate  of  the 
cashier. 

The  teller's  authority  is  practically  confined  to 
receiving  or  paying  out  deposits  on  checks  presented 
for  that  purpose.  He  may  have  a  larger  authority  as 
for  instance,  to  certify  checks,  for  in  some  banks  it  seems 
to  be  the  custom  for  him  to  exercise  this  function  in 
the  cashier's  stead  and  name.  The  teller  is  an  employe, 
exercising  a  branch  of  the  cashier's  office.  He  is  under 
the  supervision  of  the  cashier. 

c.  Banking  Business. 

Sec.  142.  WHAT  BUSINESS  BANK  MAY  DO.  A 
bank  organized  under  general  banking  acts  may  carry  on  all 
sorts  of  banking  business,  established  by  custom  as  such. 
The  banking  business  includes  (1)  The  receiving  deposits 
on  checking  accounts  or  otherwise;  (2)  Investing  its  funds; 
(3)  Making  loans  and  discounts;  (4)  Making  collections;  (5) 
Issuing  negotiable  paper;  and  doing  all  those  things  reason- 
ably necessary  in  the  pursuit  of  such  activities. 

A  bank's  business  may  extend  over  a  very  large  range. 
In  carrying  on  that  business,  it  becomes  necessary  for 
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the  bank  to  do  many  things  incidental  thereto.  Primar- 
ily a  bank  is  a  place  for  the  deposit  of  money,  but  in 
receiving  money  for  deposit  it  must  do  many  other 
things.  Whatever  it  does,  however,  must  not  tend  to 
endanger  the  safe  keeping  of  the  funds  entrusted  to  it. 
Many  statutory  safeguards  have  been  thrown  around 
the  business  of  banking.  Whatever  business  a  bank 
may  do,  whatever  powers  it  may  exercise,  must  be  done 
and  exercised  within  the  law. 

The  branches  of  the  banking  business  are  quite 
clearly  outlined  and  definitely  known.  We  will  take  up 
separately  the  branches  of  the  bank's  activity. 

a.  Investments. 

Sec.  143.  INVESTMENTS  IN  REAL  ESTATE.  A 
bank  has  no  power  to  deal  in  real  estate,  except  for  incidental 
purposes.  It  cannot  invest  in  real  estate  for  the  mere  pur- 
pose of  investment.  The  banking  laws  usually  set  out  for 
what  purposes  a  bank  may  hold  real  estate,  but  such  pur- 
poses are  always  of  a  merely  incidental  sort. 

To  buy  real  estate  for  purposes  of  investment,  or 
speculation,  is  no  part  of  the  business  of  a  bank.  Its 
power  to  deal  in  real  estate  is  very  limited.  It  may 
purchase,  hold  and  sell  real  estate  only  in  an  incidental 
way.  Two  general  divisions  of  the  cases  where  it  prop- 
erly holds  real  estate,  might  be  made  (1)  cases  in  which 
it  purchases  and  holds  real  estate  for  the  purpose  of 
providing  itself  with  a  home;  and  (2)  cases  in  which  in 
the  protection  of  its  interests  it  finds  it  necessary  to 
take  real  estate.    The  National  Bank  Act  provides : 

"A  National  banking  association  may  purchase, 
hold  and  convey  real  estate  for  the  following  purposes, 
and  for  no  others: 
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First.  Such  as  shall  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  business. 

Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith 
by  way  of  security  for  debts  previously  contracted. 

Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  deal- 
ings. 

Fourth.  Such  as  it  shall  purchase  at  sales  under 
judgment,  decrees  or  mortgages  held  by  the  association 
or  shall  purchase  to  secure  debts  due  it." 

It  will  thus  be  seen  that  a  bank  cannot  deal  generally 
in  real  estate,  but  may  only  acquire  and  hold  it  when  it 
needs  it  (as  for  a  home)  to  enable  it  to  carry  on  its  busi- 
ness, and  when  it  finds  it  necessary  to  take  it  in  satisfac- 
tion of  debts  previously  contracted,  or  at  an  execution 
sale,  etc. 

Sec.  144.  LENDING  MONEY  ON  REAL  ESTATE.  A 
bank  has  no  rights  to  loan  money  on  real  estate,  though  it 
may  for  debts  previously  contracted,  take  mortgages  in  good 
faith,  for  purposes  of  security  in  order  to  protect  its  loan. 
But  the  United  States  court  has  held  that  where  a  National 
Bank  loans  money  on  real  estate,  the  bank's  power  cannot 
be  questioned  except  by  the  United  States,  and  the  mort- 
gage as  between  the  parties,  may  be  enforced. 

Unless  permitted  by  State  Law,  a  bank  cannot  loan 
money  on  real  estate.  It  may  indeed  take  mortgages 
as  a  further  security  for  debts  previously  contracted, 
where  the  original  loan  was  made  in  good  faith.  The 
United  States  Supreme  Court  however  has  held,  that 
if  a  national  bank  exceeds  its  power  in  this  respect  and 
loans  money  on  real  estate,  the  mortgagor  cannot  raise 
the  question  and  the  mortgage  may  be  enforced.  The 
United  States  may  in  such  case  call  the  bank  to  account 
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for  abusing  its  authority  and  exceeding  its  charter  pow- 
ers, but  the  parties  cannot  object.^^"^  Under  some  state 
laws,  loaning  money  on  first  real  estate  mortgage  secur- 
ity is  permitted. 

Sec.  145.  INVESTMENTS  IN  PERSONAL  PROP- 
ERTY. Generally  speaking  a  bank  has  no  power  to  deal 
in  personal  property,  except  as  it  needs  the  same  to  enable 
it  to  carry  on  its  business,  or  as  it  acquires  the  same  for  the 
purpose  of  protecting  its  interests. 

Generally  speaking,  a  bank  cannot  buy  and  sell  goods 
or  personal  property  of  any  description,  except  as  it 
may  need  such  property,  or  must  take  it  to  protect  its 
own  interests.  It  needs  its  equipment  and  its  office 
paraphernalia,  and  such  things  it  may  of  course  buy, 
but  it  is  not  a  merchant  and  cannot  buy  up  personal 
property,  and  cannot  put  its  funds  for  purposes  of  in- 
vestment or  speculation  into  personal  property  of  any 
sort.  Thus  it  cannot  buy  and  sell  stock  or  bonds,  al- 
though it  may  always  receive  such  stock  or  bonds,  or 
indeed  any  personal  property  when  necessary  in  the 
protection  of  its  interests,  as  to  secure  or  receive  pay- 
ment of  debts  previously  contracted. 

(b)  Deposits. 

Sec.  146.  THE  DEPOSITOR  A  CREDITOR.  A  de- 
positor is  a  creditor  of  the  bank.  The  funds  deposited,  unless 
specially  deposited,  are  fimds  loaned  to  the  bank.  The  de- 
positor loses  his  ownership  of  such  fimds  and  becomes  a 
creditor. 

The  relation  of  banker  and  general  depositor  is  that 
of  debtor  and  creditor,  not  that  of  trustee  and  benefici- 

167.  Nat.  Bk.  V.  Whitney,  103  U.  S.  99. 
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ary.  The  depositor  loans  his  money  to  the  bank  and 
the  bank  thereupon  becomes  the  owner  of  such  money 
and  indebted  to  the  depositor  for  the  amount  thereof. 
See^  however,  next  section,  as  to  character  of  special 
deposits. 

Sec.  147.  KINDS  OF  DEPOSITS.  Deposits  are  known 
as  general,  special  and  specific.  A  general  deposit  is  a  de- 
posit made  generally,  to  be  mixed  with  the  other  funds  of  the 
bank,  the  depositor  becoming  a  general  creditor;  a  special 
deposit  is  a  deposit  under  an  agreement  that  the  identical 
funds  shall  be  returned;  a  specific  deposit  is  a  deposit  made 
for  some  particular  purpose,  as  of  transmission. 

A  general  deposit  is  the  usual  one.  The  deposit  is 
set  down  to  the  depositor's  general  account,  he  becomes 
a  general  creditor  and  loses  his  right  to  the  particular 
funds  deposited.  A  special  deposit  is  made  for  the  pur- 
pose  of  safe  keeping  and  return  by  the  bank  of  the  par- 
ticular funds  deposited.  In  such  a  case  the  bank  be- 
comes, not  a  general  debtor,  but  a  trustee.  A  specific 
deposit  is  one  made  for  a  particular  purpose  as  where 
particular  money  is  to  be  transmitted  by  the  bank. 

For  a  number  of  reasons  it  is  important  to  know 
whether  a  fund  is  general  or  special  or  specific.  Perhaps 
the  most  important  is,  that  on  the  failure  of  the  bank, 
the  general  depositor  must  share  pro  rata  with  other 
general  depositors,  while  a  special  depositor  can  claim 
the  very  fund  deposited  by  him. 

Where  money  is  deposited,  and  even  where  checks  are 
deposited,  which  are  credited  as  cash  received,  the 
deposit  is  general.  Thus  A  has  on  hand  $100  in  cur- 
rency, and  S25  in  the  shape  of  a  check  received  from  B. 
He  makes  out  a  deposit  slip  for,  and  is  credited  in  his 
bank  book  with  a  deposit    of  $125.     This  deposit  is 
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general.  A  becomes  a  general  creditor.  If  the  bank 
fails  A  must  share  pro  rata  with  other  creditors.  He 
cannot  claim  payment  in  full,  unless  the  funds  of  the 
bank  are  sufficient  to  pay  100  per  cent  to  all  general 
depositors. 

A  bank  may,  however,  receive  deposits  for  special 
keeping,  as  where  it  receives  money  in  a  bag  or  box  to 
be  kept  in  that  manner  by  it ;  or  where  it  receives  money 
or  funds  specially  in  trust,  or  where  it  receives  a  package 
of  bonds  or  other  securities  for  safe  keeping  and  return. 
In  such  a  case  it  must  return  the  very  thing  received, 
must  keep  the  same  with  due  care,  and  if  the  bank  fails, 
the  depositor  can  receive  the  very  thing  deposited.  On 
the  other  hand,  the  depositor  runs  the  risk  of  its  theft 
or  loss,  without  the  bank's  negligence,  and  also  of  its 
depreciation.  In  case  of  the  bank's  failure,  however, 
the  special  fund  must  be  capable  of  identification; 
otherwise  the  special  depositor  stands  on  the  footing 
of  a  general  depositor. 

Sec.  148.  CERTIFICATES  OF  DEPOSIT.  Certificates 
of  deposit  are  certificates  issued  by  the  bank  reciting  the  re- 
ceipt of  a  certain  amount  of  money  received  by  the  holder, 
an  equivalent  of  which  is  to  be  returned  to  the  depositor  or 
to  the  holder,  upon  return  of  the  certificate  properly  indorsed. 
It  is  negotiable  if  drawn  in  accordance  with  the  rules  that 
govern  commercial  paper. 

Banks  issue  certificates  of  deposit  which  when  drawn 
to  order  or  to  bearer  are  negotiable  if  otherwise  in  accord 
with  the  rules  governing  commercial  paper.  They  are 
forms  of  promissory  note.  In  such  a  case  the  money 
represented  by  the  deposit  is  not  subject  to  check. 
The  holder  of  the  certificate  is  a  general  depositor  of 
the  bank,  to  be  paid  out  of  its  general  funds.     Usually 
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also  a  certificate  stipulates  that  it  shall  draw  interest  at 
a  certain  rate. 

Sec.  149.  THE  BANK'S  UNDERTAKING  WITH  THE 
GENERAL  DEPOSITOR.  The  bank's  undertaking  with 
a  general  depositor,  that  is,  one  having  a  general  checking 
account,  is  to  pay  the  depositor  or  his  order  on  demand;  to 
return  cancelled  checks  as  vouchers;  and  to  render  periodic 
statements.  It  may  also  agree  to  pay  him  a  rate  of  interest 
on  his  deposit  or  on  his  daily  balance. 

When  one  opens  up  a  checking  deposit  with  a  bank, 
the  contract  of  the  bank  with  the  depositor  is  to  keep 
the  account  in  accordance  with  general  banking  customs, 
to  honor  the  checks  of  the  depositor  when  there  are 
funds  sufficient  to  meet  the  same,  in  the  order  in  which 
they  are  received,  to  return  cancelled  checks  as  vouchers 
and  to  render  periodic  statements;  perhaps,  also,  to 
■pay  a  certain  rate  of  interest  on  daily  balances. 

(1)     To  pay  the  depositor  or  his  order  on  demand. 

The  bank  agrees  with  the  depositor  that  it  will  repay 
him  the  amount  of  his  deposit  on  demand  and  will  also 
honor  his  properly  drawn  checks  and  drafts,  so  long  as 
when  the  same  are  presented,  there  is  a  sufficient  amount 
to  his  credit  on  which  the  bank  has  no  valid  lien. 

If  he  draws  more  checks  for  larger  amounts  than  he 
has  to  his  credit,  the  bank  need  not  honor  them. 

The  bank's  obligation  being  to  pay  the  checks  of  the 
drawer,  it  is  responsible  to  him  in  damages  if  it 
improperly  refuses  payment  upon  such  checks.  It  has 
been  held  in  a  New  York  case,!^^  that  the  depositor 

168.  Clarke  v.  Bank,  83  N.  Y.   S.  447. 
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cannot  recover  any  substantial  damages,  unless  he  shows 
substantial  loss,  but  it  was  decided  in  an  Illinois  case  1^^ 
that  a  depositor,  whose  check  has  been  improperly 
dishonored,  may  recover  substantial  damages  for  the 
dishonor,  even  though  the  dishonor  was  on  account  of 
an  honest  mistake  on  the  part  of  a  bank  clerk. 

(2)  To  return  cancelled  check  as  vouchers. 

The  depositor  is  entitled  to  have  his  cancelled  checks, 
delivered  to  him  as  vouchers,  whereby  to  preserve  the 
evidence  of  his  check  payments.  This  is  a  universal 
banking  custom.  Cancelled  checks  are  returned  on  the 
first  day  of  every  calendar  month. 

(3)  To  render  periodic  statements. 

The  bank  renders  monthly  statements  showing  the 
credits  and  debits,  and  the  balance  due  the  depositor. 

Sec.  150.  THE  DEPOSITOR'S  UNDERTAKING  AND 
DUTY.  The  depositor  undertakes  that  he  will  not  overdraw 
his  account  and  that  he  will  promptly  examine  the  cancelled 
checks  and  report  errors  and  wrongful  payments. 

It  is  the  depositor's  duty  to  examine  vouchers  and 
statements  within  a  reasonable  time  after  they  are 
returned  to  him,  that  he  may  report  to  the  bank  if  any- 
thing wrong  appears.  In  Leather  Mfgrs.  Bank  v. 
Morgan,"^  the  Court  held:  (1)  That  if  a  bank  pays 
forged  checks  not  negligently  drawn,  it  commits  the 
first  fault  and  pays  them  at  its  peril.    (2)  That  the 
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depositor,  however,  is  under  a  duty  to  exercise  diligence 
and  care  to  examine  his  returned  statements  and  vouch- 
ers. (3)  That  this  is  a  duty  he  may,  in  the  due  course 
of  business,  delegate  to  agents,  provided  he  uses  due  care 
and  diligence.  (4)  That  if  the  forgeries  are  so  skilfully 
done  that  such  careful  examination  being  made,  they 
are  not  thereby  reasonably  discovered,  the  depositor 
does  not  thereby  lose  his  rights  against  the  bank.  (5) 
That  if  the  forgery  is  by  the  agent  of  the  depositor,  the 
depositor  is  chargeable  with  the  fault  of  his  agent,  at 
least  if  he  does  not  show  that  he  exercised  reasonable 
diligence  in  supervising  the  conduct  of  the  agent.  "In 
the  absence  of  such  supervision,  the  mere  designation 
of  an  agent  to  discharge  a  duty  resting  primarily  upon 
the  principal,  cannot  be  deemed  the  equivalent  of 
performance  by  the  latter."  (6)  That  whether  the 
depositor  is  negligent  so  that  he  is  estopped  to  charge 
the  bank,  is  a  question  of  fact  for  the  jury. 

From  this  case,  we  find  that  there  is  a  duty  on  the 
depositor  to  examine  his  account  with  the  bank  from 
time  to  time,  and  that  while  the  bank  is  liable  for  paying 
forged  checks,  whenever  from  the  failure  to  give  due 
examination  such  forgeries  are  permitted  to  continue, 
the  depositor  is  responsible  for  those  particular  forgeries 
so  committed ;  that  while  the  duty  of  examination  may 
be  entrusted  to  agents,  still  the  depositor  is  bound  to 
use  due  diligence  in  that  respect,  and  if  the  forgeries 
are  by  the  agent  himself,  the  principal  must  show  that 
he  is  in  no  way  chargeable  with  diligence  in  discovering 
the  errors,  or  in  suspecting  their  existence. 

(c)     Loans,  Collections,  etc. 

Sec.  151.  LOANS  AND  DISCOUNTS.  To  loan  money 
is  one  of  the  principal  functions  of  a  bank,  and  it  may  loan 
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on  any  sort  of  security  except  as  forbidden  by  law,  and  in 
any  amount  except  as  restricted  by  statute,  and  may  charge 
the  rate  of  interest  allowed  by  the  law  of  the  state. 

The  State  banking  laws  regulate  loans  by  state  banks. 
The  idea  which  governs  banking  loans  is  that  they  shall 
not  be  made  for  long  periods,  and  that  the  securities 
upon  which  they  are  made  shall  be  readily  convertible. 
The  collateral  usually  taken  consists  of  stocks,  bonds, 
first  mortgage  notes  and  the  like.  The  National 
Banking  Law  forbids  National  Banks  to  loan  upon  real 
estate.  This  does  not  forbid  them  from  loaning  on 
first  mortgage  notes,  or  from  taking  mortgaged  property 
when  necessary  for  protection  under  a  loan  already  made. 

The  rate  of  interest  upon  loans  varies,  according  to 
the  state  laws.  The  National  Banking  Law  with  the 
intent  of  making  its  loaning  operations  uniform  with 
those  permitted  by  State  Laws,  provides  that  National 
Banks  may  charge  the  same  rate  of  interest  that  the 
State  Law  in  which  the  bank  is  located  allows,  and 
charge  above  that  amount  is  usury. 

If  interest  is  deducted  in  advance  this  is  referred  to 
as  discount,  and  is  the  customary  banking  practice. 

Sec.  152.  COLLECTIONS.  The  bank  has  power  to  act 
as  agent  in  the  collection  of  commercial  paper. 

The  bank  must  use  due  diligence  in  the  collection  of 
such  paper,  and  protect  the  rights  of  the  parties  by  the 
proper  procedure. 

A  bank  doing  a  general  banking  business  may  collect 
commercial  paper  sent  to  it  by  the  holder  thereof,  for 
that  purpose;  such  paper  may  be  indorsed  generally  to 
the  bank,  or  indorsed  restrictively  "for  collection." 

The  bank  becomes  the  general  agent  of  the  holder  of 
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the  paper.  The  bank  must  use  due  diligence  in  collecting 
said  paper,  and  if  on  account  of  this  delay  loss  ensues 
to  the  holder,  the  bank  is  liable. 

If  the  bank  must  collect  at  distant  points,  through 
correspondents,  one  set  of  cases  holds  that  this  duty  is 
discharged  when  it  has  used  due  care  in  the  selection 
of  a  reliable  correspondent,  but  the  other  rule  is  that  the 
default  of  the  correspondents  is  the  default  of  the  first 
bank,  and  unless  there  is  a  special  contract  to  the  con- 
trary. 

The  bank  must  be  sure  to  follow  the  proper  procedure 
in  case  the  paper  is  not  paid  in  reference  to  presenting 
the  instrument  for  paper  giving  notice  of  dishonor  of  the 
paper  and  protest  where  necessary,  unless  directed 
not  to  take  such  steps  or  such  steps  have  been  waived. 

Sec.  153.  THE  BANK'S  NEGOTIABLE  PAPER.  The 
bank's  negotiable  paper  consists  of  bank  drafts,  certificates 
of  deposit,  and  bank  notes. 

The  bank  draft  or  check  is  a  draft  payable  on  demand 
drawn  by  one  bank  upon  another.  These  are  also  some- 
times called  cashier's  checks. 

The  bank  issues  certificates  of  deposit  reciting  that 
it  has  received  a  certain  amount  of  money  from  a  cer- 
tain person,  and  will  pay  the  same  to  his  order  upon  the 
return  of  the  certificate  properly  indorsed.  It  is  a  form 
of  promissory  note. 

A  banknote  is  an  instrument  issued  by  a  bank  to 
circulate  as  money  and  is  a  form  of  promissory  note, 
and  is  negotiable.!^  It  is  payable  on  demand,  and  to 
bearer.  The  right  to  issue  banknotes  is  governed  by 
statute.     Banknotes  can   be  issued  either  by  National 
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Banks,  or  by  State  Banks,  but  the  United  States  has 
power  to  tax  state  banknotes  and  thus  virtually  accom- 
plish their  prohibition.  The  National  banking  act  pro- 
vides that  a  United  States  bank  must  secure  its  issue 
by  deposits  with  the  United  States  treasury,  which 
issues  the  National  Banks  bank  bills  in  various 
denominations,  which  are  signed  by  the  bank  officers 
after  receiving  them. 

Sec.  154.  SAVINGS  BANKS.  A  Savings  Bank  is  a  bank 
organized  to  receive  money  on  deposit  not  subject  to  check 
and  subject  to  a  regulation  that  withdrawals  cannot  be  made 
as  a  matter  of  right  until  a  certain  stipulated  notice  is  given. 

The  depositor  in  a  Savings  Bank  is  governed  by  the 
rules  and  regulations  which  are  usually  set  forth  in  the 
pass  book,  and  such  pass  book  must  be  presented  upon 
withdrawal,  and  it  is  usually  provided  that  the  bank 
may  pay  out  funds  to  any  person  who  presents  a  pass 
book,  but  this  provision  will  not  protect  the  bank  unless 
it  also  uses  reasonable  diligence  and  care  in  making  the 
payments.  The  right  to  receive  a  certain  notice  before 
a  withdrawal  will  be  permitted  is  not  usually  insisted 
upon. 

Sec.  154a.  TRUST  BUSINESS.  State  banks  are  au- 
thorized by  state  laws  to  carry  on  the  business  of  acting  as 
trustee  under  the  federal  law.  A  National  bark  may  be 
likewise  accorded  this  privilege. 

It  has  become  an  important  part  of  the  business  of 
banking  to  act  as  trustee  of  estates  under  appointment 
in  wills  or  by  the  court.  The  trust  business  may  be 
carried  on  by  the  separate  institution  or  by  the  bank 
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itself.     National  banks  may  now  act  as  trustees  when 
given  that  privilege  under  the  federal  reserve  act.*^ 

Sec.  155.  CLEARING  HOUSES.  A  Clearing  House  is 
the  central  organization  constituted  by  the  various  banks  for 
the  piupose  of  simplifying  the  daily  statement  of  the  banks 
with  each  other,  and  of  effecting  settlements  with  each  other. 

Where  there  are  a  number  of  banks  in  any  com- 
munity, they  must  of  necessity  receive  from  their  various 
depositors,  or  otherwise  for  collection,  checks  drawn 
upon  each  other.  For  the  purpose  of  expediting  settle- 
ments with  each  other,  clearing  houses  are  established. 
This  is  an  essential  organization  organized  by  the  various 
banks  through  which  all  paper  upon  the  members  there- 
of is  payable.  Each  bank  sends  through  the  clearing 
house  on  the  day  next  after  it  is  received  all  the  paper 
which  it  has  received  on  other  banks  which  are  members 
of  the  clearing  house  or  which  by  arrangement  clear 
through  such  house.  After  this  paper  has  been  received 
from  the  various  banks,  each  bank  is  either  a  creditor 
or  debtor  of  the  association  and  must  settle  according 
to  the  balance  struck. 

With  reference  to  the  right  of  priority  where  a  number 
of  checks  have  been  drawn  on  a  deposit  which  is  of 
insufficient  amount  to  pay  all  of  them,  the  rule  is  that 
they  must  be  paid  as  presented,  the  time  of  presentment 
governing  the  priority.  If,  however,  a  check  upon  a 
certain  bank  is  not  presented  for  payment  to  that  bank, 
but  is  sent  through  the  clearing  house  by  its  deposit  for 
collection  in  some  other  bank,  this  situation  is  likely  to 
arise — that  when  the  bank  receives  from  the  clearing 
house  the  checks  drawn  upon  the  same  deposit,  the 

172.  Held  constitutional  in  National  Bank  of  Bay  City  v.  Fel- 
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deposit  will  not  be  sufficient  to  pay  all  of  the  checks; 
in  such  a  case  what  check  is  entitled  to  priority?  They 
are  all  presented  at  once  for  payment  and  the  rule  ap- 
pears to  be  that  none  of  them  are  entitled  to  priority 
in  such  a  case,  even  though  some  may  antedate  others, 
for  it  is  the  time  of  presentment  which  governs  priority, 
and  in  such  a  case  the  payment  of  all  such  checks  must 
be  refused  on  account  of  insufficient  funds 

D.     Failure  and  Dissolution. 

Sec.  156.  BANK  FAILURES.  The  bank  fails  when  its 
assets  are  not  sufficient  to  pay  its  liabilities. 

In  this  section  the  results  of  banlc  failure  are  briefly 
discussed. 

Failed  banks  are  closed  up  and  a  receiver  appointed 
under  the  laws  of  the  jurisdiction  under  which  the  bank 
is  organized.  The  bankruptcy  act  does  not  apply  to 
banks  organized  either  under  the  State  or  Federal  law, 
although  it  does  apply  to  private  banks. 

General  depositors  of  a  bank  are  general  creditors  and 
share  pro  rata  with  other  general  creditors.  Special 
depositors  may  recover  the  special  deposit  in  full  pro- 
vided its  identity  has  been  kept  intact. 

The  owner  of  a  note  left  at  a  bank  for  collection  can 
in  case  of  its  failure  recover  the  same  from  the  bank  or 
the  proceeds  of  such  collection  provided  they  have  not 
been  credited  to  a  general  account.  It  has  also  been  held 
that  a  deposit  made  after  a  bank  is  hopelessly  insolvent 
may  be  recovered  even  if  it  has  lost  its  identity  by  min- 
gling with  the  general  fund  if  there  was  enough  on  hand 
continuously  to  cover  the  deposit.^'^^ 

173.  Massey  v.  Fisher,  62  Fed.  958. 
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The  receiving  of  deposits  when  a  bank  is  insolvent 
and  so  known  to  be  is  made  a  criminal  offence. 

The  liability  of  the  stockholders  in  case  of  a  failure 
of  the  bank  has  already  been  considered. 


CHAPTER  19. 

GUARANTY   AND    SURETYSHIP. 

Sec.  158.  GUARANTY  AND  SURETYSHIP  DE- 
FINED. By  the  terms  "guaranty"  and  "suretyship"  we 
indicate  that  one  person  has  agreed  with  a  creditor  or  prom- 
isee of  another  person  to  be  responsible  for  the  debt  or 
default  of  that  other  person. 

In  suretyship  and  guaranty  we  consider  the  cases  in 
which  one  person  agrees  to  be  sponsor  for  another.  We 
have  the  case  of  A  becoming  indebted  to  B,  and  C 
agreeing  with  B  to  be  responsible  for  A's  debt ;  we  have 
the  case  of  A  under  contract  to  perform  services  for  B, 
and  C  undertaking  with  B  that  A  will  be  honest  and 
faithful ;  and  other  cases  of  responsibility. 

Two  terms  describe  the  situation:  "guaranty"  and 
"suretyship."  Essentially  they  indicate  the  same  gen- 
eral idea;  but  guaranty  is  a  form  of  suretyship  which 
we  may  devote  some  separate  attention  to. 

A  contract  of  guaranty  is  a  contract  to  pay  the  debt 
of  another  if  that  other  does  not;  the  contract  of  the 
surety  is  to  pay  the  debt  or  answer  for  the  default  gf 
another  when  the  debt  is  due  or  the  default  occurs. 

Example.  C  tells  B  that  if  B  will  extend  credit  to  A, 
he,  C,  will  pay  the  debt  if  A  does  not  pay  it ;  ordinarily 
and  in  most  states  in  such  a  case  B  must  sue  A,  or  show 
that  suit  is  unavailing,  before  he  can  sue  C.  This  is  a 
contract  of  guaranty. 

i8o 
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Example.  A,  being  about  to  appeal  a  case  which  has 
gone  against  him  in  the  lower  courts  must  file  an  appeal 
bond  conditioned  to  pay  the  judgment  below  if  the  appeal 
is  not  successfully  prosecuted.  The  law  requires  a 
surety  on  the  bond,  and  C  becomes  such  surety  by 
becoming  a  co-obligor  in  the  bond.  If  default  is  made 
B  can  sue  C,  or  A,  or  A  and  C  at  once  as  co-makers  of 
the  bond.  This  is  a  contract  of  suretyship  as  dis- 
tinguished from  guaranty.  _ 

Example.  B  makes  a  promissory  note  to  A  and  C 
joins  with  him  as  a  surety.  C's  liability  as  far  as  A  is 
concerned  is  the  same  as  the  other  maker's  and  he  is 
liable  on  the  maturity  of  the  note. 

A  surety,  then,  is  one  who  makes  himself  a  co-maker 
a  co-promisor,  to  pay  the  debt  when  it  is  due,  relying 
upon  his  ability  to  secure  reimbursement  from  the  real 
debtor,  if  he  shall  have  to  pay,  while  a  guarantor  makes 
himself  a  collateral  promisor  saying  in  effect  not  that  he 
has  made  the  debt  or  obligation  his,  bijt  that  it  is 
another's  debt  which  he  will  pay  if  the  other  doesn't. 
It  is  true  that  in  some  states  there  is  what  is  called  an 
absolute  guaranty  upon  which  the  guarantor  may  be  sued 
at  once  upon  the  maturity  of  the  debt,  as  where  one 
signs  or  indorses  a  note,  describing  himself  as  guarantor; 
he,  practically,  here  is  in  the  same  position  as  a  surety. 
His  liability  is  substantially  as  onerous. 

Contracts  of  guaranty  are  usually  on  separate  instru- 
ments, as  a  letter  to  a  merchant  that  if  he  will  let  the 
bearer  have  goods,  the  writer  will  pay  if  the  bearer 
does  not;  while  contracts  of  suretyship  are  usually 
upon  the  same  instrument,  as  in  case  of  a  bond,  or  note. 

Guaranty  and  suretyship  are,  however,  fundamentally 
the  same  relationships — the  obligation  of  one  person  to 
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stand  sponsor  for  another,  and  guaranty  is  sometimes 
called  a  form,  or  subdivision,  of  suretyship. 

Sec.  159.  KINDS  OF  GUARANTY.  Guaranties  are 
called  absolute,  conditional,  limited,  unlimited,  general  and 
special. 

An  absolute  guaranty  has  been  defined.  It  is  some- 
times called  a  guaranty  of  payment,  as  distinguished 
from  a  guaranty  of  collection. 

A  conditional  guaranty  is  a  guaranty  to  pay  if  the 
other  does  not,  due  diligence  by  suit  having  been  had 
against  the  main  debtor,  unless  it  can  be  shown  that 
suit  would  be  unavailing. 

A  limited  guaranty  is  one  limited  in  amount  or  lim- 
ited to  a  certain  or  certain  transactions. 

Where  unlimited  in  time,  or  where  extending  over  a 
period  of  time,  it  is  sometimes  called  continuing. 

A  general  guaranty  is  to  the  public  at  large  as  a  letter 
of  credit,  or  to  any  one  of  a  certain  class  of  the  public. 

A  special  guaranty  is  a  guaranty  of  a  particular  debt. 

Sec.  160.  FORM  OF  CONTRACT  OF  GUARANTY. 
The  form  of  contract  of  guaranty  (as  distinguished  from 
suretyship)  is  usually  that  of  a  collateral  agreement.  Under 
the  statute  of  frauds  a  guarantor  cannot  be  held  unless  his 
promise  is  provable  by  written  memorandum  signed  by  him 
or  duly  authorized  agent. 

A  form  of  guaranty  may  be  very  informal  as  in  a  letter 
addressed  by  one  merchant  to  another.  But  there  must 
be  a  writing  signed  by  the  guarantor  in  order  to  hold 
him,  as  this  is  an  agreement  within  the  fourth  section  of 
the  statute  of  frauds.  (See  Volume  on  Contracts  in  this 
Series.) 
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Sec.  161.  ACCEPTANCES  OF  PROMISES  OF  GUAR- 
ANTY. NOTICE  OF  ACCEPTANCE.  The  acceptance  of 
the  offer  of  guaranty  consists  in  doing  the  act  or  making  the 
promise  which  the  offer  of  guaranty  contemplates  and  calls 
for;  but  the  guarantor  is  entitled  to  notice  that  his  offer  has 
been  accepted,  and  if  he  has  no  notice  he  is  not  bound. 

Where  a  guaranty  is  made  when  all  parties  are  present 
there  is  only  the  question  whether  the  guaranty  was  in 
fact  made  and  accepted. 

Frequently,  however,  guaranties  are  in  the  form  of 
letters  addressed  to  the  creditor,  the  acceptance  of  which 
consists  in  supplying  credit  on  the  strength  thereof,  but 
the  guarantor  is  uninformed  whether  the  guaranty  has 
been  accepted  or  not.  In  such  a  case,  the  guarantor  is 
entitled  to  notice  that  his  guaranty  has  been  accepted, 
and  this  notice  should  be  given  within  a  reasonable  time. 
This  matter  is  very  important  where  one  relies  upon  a 
guaranty  in  extending  credit.  He  should  always  at  once 
notify  the  guarantor  of  his  acceptance,  and  state  that  he 
has  supplied  goods,  and  if  it  is  a  continuing  guaranty 
that  he  will  continue  to  supply  goods  on  the  faith  thereof; 
and  should  keep  the  guarantor  supplied  from  time  to 
time  with  information  as  to  the  state  of  accounts;  and 
when  the  account  is  closed,  should  notify  the  guarantor 
of  the  amount  due. 

Sec.  162.  CONSIDERATION  IN  GUARANTY.  A 
guaranty  must  be  supported  by  a  consideration,  which  usually 
consists  in  extension  of  credit. 

As  every  simple  contract  must  be  supported  by  a  con- 
sideration, a  guaranty  must  be  so  supported  and  other- 
wise it  is  unenforceable.  What  is  the  consideration  that 
supports  a  guaranty?    We  know  that  a  consideration  is 
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defined  as  a  detriment  to  the  promisee;  it  need  not  be  a 
benefit  to  the  promisor.  If  the  credit  is  extended  on  the 
strength  of  the  promise  of  the  guarantor,  that  is  sufficient, 
and  is  the  usual  consideration.  If  the  guaranty  is  made 
after  the  debt  has  been  incurred,  there  must  be  a  further 
extension  of  credit,  and  extension  of  time  to  the  debtor, 
or  some  new  element  of  detriment. 

Sec.  163.  FORMS  OF  SURETYSHIP.  Suretyship  (as 
disting^shed  from  guaranty)  is  usually  in  the  form  of  a 
written  instrument  signed  by  the  main  promisor  and  the 
surety,  but  may  be  upon  a  separate  instrument. 

Suretyship  may  be  and  usually  is  on  the  same  docu- 
ment as  the  principal's  undertaking,  although  it  may  be 
on  a  different  one. 

Suretyship  on  notes.  One  form  of  suretyship  is  that 
on  a  note  in  which  the  surety  signs  as  a  co-maker.  The 
surety  may  in  such  a  case  describe  himself  as  a  surety 
or  not.  He  could  in  any  event  prove  himself  a  surety 
to  get  reimbursement  from  the  real  debtor  if  compelled 
to  pay  the  instrument. 

Suretyship  on  bonds. 

(1)    Bonds  defined. 

A  surety  bond  is  an  instrument  under  seal,  in  which 
the  surety  is  named,  and  which  he  executes  as  an  obligor 
with  the  principal,  conditioned  to  perform  an  obliga- 
tion described  in  the  bond,  the  breach  of  which  is  recited 
to  impose  the  payment  of  a  penalty  and  is  called  penal 
bond.  Penal  bonds  may  be  executed  by  the  principal 
alone,  but  almost  all  public  bonds  are  required  by  law 
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and  most  all  private  bonds  are  required  by  the  obligee, 
to  have  a  surety.  Surety  companies  do  in  the  aggregate 
an  immense  amount  of  business  by  becoming  surety 
upon  public  and  private  bonds. 

.  The  bond  is  in  form  a  recital  of  an  absolute  obliga- 
tion to  pay  a  certain  sum.  It  then  recites  that  the 
condition  is  that  a  certain  undertaking  has  been  entered 
into,  and  if  it  is  performed  the  bond  shall  be  void,  other- 
wise to  be  in  full  force  and  virtue. 

The  penalty  named  is  not  recoverable  as  such.  Dam- 
ages must  be  proved  and  constitute  the  amount  of  the 
recovery. 

(2)  Bonds  required  by  law. 

Bonds  required  by  law  include  official  bonds  and 
judicial  bonds.  An  official  bond  is  given  to  cover  de- 
faults in  public  office,  such  as  bonds  of  sheriffs,  treasurers, 
executors  and  administrators.  An  injunction  bond,  or  an 
appeal  bond,  is  a  judicial  bond. 

(3)  Other  bonds. 

Bonds  are  given  for  a  multitude  of  purposes,  bonds  of 
building  contractors,  bonds  given  by  employes  and 
officers  (fidelity  bonds),  etc. 

Sec.  164.  VALIDITY  OF  SURETY'S  OFFER.  The 
offer  of  a  surety  (or  guarantor)  may  be  invalid  by  reason  of 
the  invalidity  of  the  principal's  obligation,  or  by  reason  of 
some   cause  operating  peculiarly  upon  the  surety. 

(1)     Fraud  on  principal  by  obligee. 

Fraud,  duress  under  influence  and  similar  defenses 
practiced  by  the  obligee  in  the  bond  or  the  guaranteed 
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party,  upon  the  principal,  are  available  to  the  surety 
provided  the  principal  does  not  waive  them.  These 
matters  make  a  contract  only  voidable  and  not  void  and 
they  may  be  waived. 

(2)  Principal's  personal  incapacity. 

That  the  principal  is  incompetent  or  limited  in  his 
contractual  powers,  is  not  available  as  a  defense  to  the 
surety.  One  mercantile  reason  for  having  a  guarantor 
or  surety  is  to  overcome  the  defect  of  the  personal 
incapacity  of  the  principal;  and  no  reason  appears  why 
the  law  should  not  allow  this  commercial  requirement. 

Example.  A  minor  buys  goods  from  A,  upon  G's 
written  assurance  that  if  A  does  not  pay,  G  will.  G 
cannot  defend  that  A  is  a  minor. 

(3)  Fraud  on  surety  or  guarantor. 

If  fraud,  duress  and  similar  impositions  are  practiced 
on  the  surety  or  guarantor,  the  surety  may  for  any  such 
reason  defend;  unless  the  facts  show  a  ratification  by 
him. 

(4)  Concealment  of  facts  from  surety  or  guarantor. 

A  surety  or  guarantor  must  be  apprised  of  facts 
material  to  the  risk.  This  principle  has  its  greatest 
application  in  case  of  fidelity  bonds. 

(5)  Personal  incapacity  of  surety  or  guaranty. 

If  the  surety  is  under  age,  or  insane,  or  has  any 
personal  incapacity,  this  may  be  made  a  defense  on  the 
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bond  or  other  writing.     Such  defense  is  good  even  against 
a  holder  in  due  course. 

(6)     Lack  of  capacity  of  corporation. 

A  corporation  acting  as  a  surety  or  guarantor  may 
have  no  such  charter  power.  Usually  corporations 
cannot  enter  into  contracts  of  guaranty  or  suretyship  as 
proper  corporate  enterprises  unless  chartered  under  the 
law  as  surety  companies.  But  if  the  act  of  guaranty  or 
suretyship  is  incident  to  a  proper  corporate  undertaking, 
the  corporation  is  bound.  See  corporations  in  this 
series. 

Sec.  165.  SURETYSHIP  FROM  CHANGE  OF  LEGAL 
RELATIONS.  If  one  assumes  another's  existing  debt  which 
the  other  still  remains  responsible  for,  the  former  debtor 
becomes  a  surety  for  the  latter,  as  between  the  parties,  and 
if  the  creditor  assent,  as  to  him  also. 

Example.  A  owes  B  SI 000  and  C  purchasing  A's 
business,  assumes  this  indebtedness.  A  cannot  thus 
avoid  his  indebtedness  to  B,  and  B  may  refuse  to  recog- 
nize C,  but  if  he  does,  and  as  between  A  and  C  if  he  does 
not,  A  is  a  surety  for  the  payment  by  C  of  the  indebted- 
ness. 

So  if  land  is  sold  subject  to  a  mortgage  which  the 
buyer  assumes,  a  relationship  of  principal  and  surety 
arises.     (Flagg  v.  Geltmacher,  98  111.  293.) 

Sec.  166.  RE-IMBURSEMENT  AND  EXONERATION 
OF  SURETY  OR  GUARANTOR.  The  right  of  re-imburse- 
ment  is  the  right  of  the  surety  to  be  re-imbursed  for  pay- 
ments made  by  him;  the  right  of  exoneration  is  the  right  to 
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have  the  court  to  order  the  debtor  to  pay  in  order  that  the 
surety  need  not. 

In  case  of  suretyship  and  guaranty,  the  principal 
debtor  is  of  course  the  real  debtor.  The  burden  should 
ultimately  rest  on  him.  The  surety  or  guarantor  has 
simply  loaned  his  credit,  even  as  in  the  case  of  surety 
companies  there  has  been  compensation  for  doing  so. 

Example.  P  and  S,  as  principal  and  surety,  sign  a 
penal  bond.  S  is  held  liable  on  this  bond.  S  may  sue 
P  for  reimbursement  frequently ;  of  course,  P  is  insolvent 
is  such  cases.  S's  lack  of  remedy  in  such  case  is  merely 
a  misfortune  of  fact,  not  a  deficiency  of  law. 

Courts  of  equity  will  take  jurisdiction  at  the  suit  of 
the  surety  to  compel  a  debtor  to  pay  his  debt  where 
it  is  shown  that  the  principal  has  assets  subject  to  the 
indebtedness,  and  can  be  made  to  pay.  This  is  called 
the  right  of  exoneration. 

Sec.  167.  SUBROGATION.  Subrogation  is  the  right  of 
the  surety  upon  paying  the  debt  to  have  and  make  use  of  all 
the  remedies  which  the  creditor  had  against  the  principal 
debtor. 

Where  the  surety  pays  the  debt  to  the  creditor  or 
obligee,  the  creditor  or  obligee  has  no  longer  any  need 
of  his  various  remedies  against  the  principal  debtor  and 
these  remedies  accrue  to  the  surety.  The  right  of  the 
surety  to  avail  himself  of  the  remedies  of  the  creditor  is 
called  the  right  of  subrogation.  It  is  often  said  that  he 
is  entitled  "  to  stand  in  the  shoes  "  of  the  principal  debtor. 

The  right  of  subrogation  is  an  equitable  doctrine  and 
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enforceable  only  when  it  accomplishes  justice.  It  arises 
independent  of  contract  (though  it  may  also  arise  out 
of  contract)  and  is  a  creature  of  the  courts  of  equity  for 
purposes  of  justice. 

The  doctrine  applies  to  give  the  surety  the  right  to 
enforce  mortgages,  judgments  and  to  apply  the  secur- 
ities of  the  debtor. 

Where  the  creditor's  debt  is  secured  by  mortgage  and 
the  surety  pays  the  debt  he  is  entitled  to  foreclose  the 
mortgage  against  the  principal  debtor.  Where  the  surety 
was  debtor,  now,  having  paid  the  debt,  he  becomes 
creditor,  and  is  entitled  in  equity  to  foreclose  the  mort- 
gage. The  mortgage  debt  is  not  in  equity  considered  as 
having  been  paid  in  the  sense  that  the  remedy  is  thereby 
gone;  but  rather  as  assigned  to  the  surety. 

Where  the  creditor  has  a  judgment  against  the  prin- 
cipal debtor,  the  surety  pays  the  debt,  he  is  entitled  by 
filing  his  bill  in  a  court  of  equity  to  avail  himself  of  the 
rights  which  one  would  have  to  whom  the  judgment  had 
been  assigned.  He  is  said  to  be  subrogated  to  the  rights 
of  the  judgment  creditor. 

Where  the  creditor  has  in  his  hands  securities  from 
the  principal  debtor,  the  surety  upon  paying  the  debt 
is  entitled  to  these  for  the  purposes  of  his  security. 

Subrogation  is  enforced  by  filing  a  bill  in  a  court  of 
equity  setting  up  the  facts  and  praying  the  court  to 
give  the  surety  the  right  and  remedies  of  the  principal 
debtor. 

A  surety  may  secure  his  protection  by  having  assign- 
ments made  to  him  or  to  trustees  for  him  at  the  time  of 
paying  the  debt.  Or  he  may  find  it  necessary  to  file  his 
bill  in  a  Court  of  Equity  because  of  the  unwillingness 
of  the  parties  to  clothe  him  with  or  to  admit  his  rights. 
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Sec.  168.  CONTRIBUTION.  The  right  of  contribution 
is  the  right  of  a  surety  to  have  the  cosureties  bear  their  part 
of  the  burden  when  he  has  borne  more  than  his  part. 

Where  there  are  several  sureties  for  the  same  debt  or 
obligation,  each  surety  is  liable  for  the  whole  debt  as  far 
as  the  creditor  or  obligee  is  concerned.  But  as  among 
themselves,  co-sureties  ought  to  bear  the  burden  equally, 
or  in  proportion  to  their  undertaking.  The  right  of 
surety  to  have  his  co-sureties  reimburse  him  when  he 
has  paid  more  than  his  share,  is  called  the  right  of  con- 
tribution. This  assumes,  of  course,  that  the  principal 
is  insolvent  and  cannot  be  made  to  reimburse  the  surety. 

The  right  of  contribution  accrues  when  the  surety  has 
actually  borne  more  than  his  share  of  the  burden. 

Not  until  the  surety  has  borne  more  than  his  share  of 
the  burden  does  he  have  any  right  to  insist  upon  con- 
tribution by  the  others.  He  must  actually  have  paid 
more  than  his  proportionate  part. 

The  amount  each  surety  must  contribute  is  determined 
by  the  number  of  responsible  sureties. 

The  amount  each  surety  is  liable  to  contribute  is 
governed  by  the  number  of  sureties. 

Contribution  is  enforceable  in  courts  of  law  or  courts 
of  equity.  In  courts  of  law  a  surety  can  compel  his 
co-sureties  only  to  pay  the  amount  as  determined  by 
the  actual  number  of  sureties,  whether  any  of  them  are 
insolvent  or  not,  or  in  the  jurisdiction  or  not;  in  courts 
of  equity,  however,  the  surety  may  have  the  amount  of 
contribution  measured  according  to  the  actual  number 
of  solvent  and  accessible  sureties. 

By  releasing  the  principal,  giving  him  a  definite  exten- 
sion of  time  or  surrendering  security  in  his  hands,  a 
surety  may  lose  in  whole  or  part  his  right  to  contribution. 

The  surety  must  be  careful  not  to  jeopardize  the  inter- 
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ests  of  his  principal,  or  he  will  lose  his  right  of  contri- 
bution. 

If  he  pays  the  debt  and  then  releases  the  principal 
from  his  liability  to  him,  or  if  he  gives  the  principal  a 
definite,  enforceable  extension  of  time,  he  loses  his  right 
of  contribution.  So  if  he  has  security  in  his  hands,  be- 
longing to  the  principal  and  surrenders  it  to  the  prin- 
cipal, he  loses  his  right  to  contribution  to  the  extent  of 
the  value  of  the  security  surrendered. 

Sec.  169.  VARIOUS  CAUSES  DISCHARGING  THE 
SURETY. 

(1)  By  discharge  of  principal's  debt. 

When  the  debt  of  the  principal  is  discharged,  the 
surety's  obligation  also  falls. 

As  a  general  rule,  anything  which  discharges  the  prin- 
cipal's debt,  as  payment,  of  course  also  discharges  the 
surety's  obligation.  The  surety  is  answerable  for  the 
debt  of  another  and  when  that  debt  is  gone,  the  surety's 
obligation  is  necessarily  gone  also. 

(2)  By  alteration  of  the  written  instrument. 

If  the  instrument  on  which  the  surety  is  bound  is 
purposely  altered  in  a  material  part,  he  is  discharged. 

The  general  rule  is  that  any  purposeful  alterations  of 
the  written  instrument  (the  bond,  or  note,  etc.),  on 
which  the  surety  is  liable,  in  a  material  part,  without 
the  surety's  consent,  discharges  the  surety,  even  though 
the  change  operates  to  his  benefit,  as  in  case  of  reducing 
the  amount  of  a  bond.  When  sued  upon  such  an  instru- 
ment he  can  reply  that  it  is  not  the  instrument  he 
signed. 
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Any  change  is  material  which  changes  the  time  or 
place  of  payment,  amount  of  debt,  nature  of  obligation, 
medium  of  payment,  number  of  co-sureties,  etc. 

If  the  surety  by  leaving  blank  spaces  makes  alteration 
easy,  he  will  be  liable  to  any  person  innocently  acting 
thereon. 

(3)  By  death  of  principal. 

The  death  of  the  principal  before  credit  extended  or 
before  default,  operates  to  release  the  surety. 

If  the  principal  dies  after  the  debt  has  arisen,  or  in  case 
of  a  bond  or  similar  obligation,  after  he  has  made  default 
thereon,  then  the  death  in  no  way  affects  the  surety's 
liability  because  it  occurs  after  his  liability  has  arisen; 
but  the  death  of  the  principal  before  any  debt  or  default 
obviously  releases  the  surety. 

(4)  By  death  of  surety. 

The  surety's  death  operates  to  discharge  the  liability 
on  continuing  guaranties,  but  on  the  absolute  under- 
takings of  suretyship  the  death  of  the  surety,  even  before 
breach,  does  not  release  the  surety's  estate. 

In  cases  of  continuing  guaranty,  the  death  of  the 
guarantor  stops  the  liability  for  subsequent  indebtedness. 
In  cases  of  absolute  suretyship,  as  on  a  note  or  a  bond, 
the  death  of  the  surety  does  not  operate  to  extinguish 
the  liability,  but  the  estate  is  bound  even  for  defaults 
arising  after  the  surety's  death,  and  also,  the  heirs  are 
bound  in  so  far  as  the  estate  of  the  principal  comes  to 
their  hands. 

(5)  By  extension  of  time  to  principal  debtor. 

If  the  creditor  extends  definitely  and  upon  consider- 
ation the  time  of  payment,  without  the  surety's  consent, 
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the  surety  is  released  unless  the  creditor  expressly  saves 
his  rights  against  the  surety. 

The  surety  can  maintain  that  his  contract  has  been 
changed  and  himself  released  if  the  creditor  without  his 
consent  gives  a  definite  enforceable  extension  of  time 
to  the  principal  debtor.  Thus  if  S  is  surety  on  a  note 
signed  by  D  as  principal  to  the  order  of  C,  and  C  when 
the  note  is  due  extends  D's  time  another  year  in  a 
definite  way  so  that  C  can  enforce  the  extension,  S  is 
released.  This  does  not  mean  that  a  mere  delay  on  C's 
part  to  prosecute  suit  will  have  this  effect.  There  must 
be  an  extension  for  a  definite  time,  upon  an  enforceable 
agreement,  because,  a  mere  promise  not  to  sue  at  once 
or  for  a  little  while,  is  not  enforceable,  and  though  carried 
out  amounts  to  nothing  in  the  way  of  releasing  the 
surety. 

The  principal  may,  however,  avoid  this  consequence 
by  expressly  stipulating  at  the  time  that  the  surety  is 
not  to  be  released,  even  though  he  does  this  without 
the  knowledge  or  consent  of  the  surety.  Such  a  reser- 
vation must  be  express.  The  creditor  must,  in  effect, 
say,  "Hereby  expressly  reserving  all  rights  against  the 
surety,"  or  "It  is  hereby  understood  and  stipulated  that 
the  rights  against  the  surety  are  hereby  reserved." 

(6)  By  failure  of  the  creditor  or  obligee  to  sue  or  use 
diligence  against  the  principal  debtor. 

The  mere  failure  of  the  creditor  or  obligee  to  use  dili- 
gence to  enforce  his  rights  against  the  principal  debtor 
does  not  release  the  surety,  unless  there  is  a  local  statute 
to  that  effect. 

By  the  common  law,  it  is  established  that  the  mere 
delay  on  the  part  of  the  creditor  to  sue  the  debtor  within 
a  reasonable  time  will  not  discharge  the  surety.    The 
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surety's  remedy  in  such  a  case  is  to  pay  the  debt  and 
then  sue  the  principal  debtor  for  the  reimbursement. 

Under  the  statute  of  some  states,  the  laws  provide  that 
a  surety  or  guarantor  may  notify  the  creditor  after  the 
debt  is  due  to  begin  suit  against  the  debtor,  and  in  that 
case  the  surety  is  released  unless  the  creditor  proceeds 
within  a  reasonable  time.  Of  course  the  creditor  in 
such  a  case  could  also  sue  the  surety  with  the  principal 
debtor. 

(7)  By  release  of  principal  debtor. 

The  surety  is  released  if  the  creditor  released  the 
principal  debtor,  unless  the  creditor  expressly  reserves 
his  right  against  the  surety. 

The  surety  is  released  by  a  release  of  the  principal 
debtor,  unless  at  the  time,  the  rights  against  the  prin- 
cipal debtor  are  expressly  saved.  The  same  reasoning 
governs  here  which  governs  the  subject-matter  of  sec- 
tion 36. 

(8)  By  relinquishment  of  security  by  creditor. 

In  so  far  as  the  creditor  relinquishes  security,  the 
surety  is  released. 

We  have  seen  how  the  surety  on  payment  of  the  debt 
is  entitled  to  be  subrogated  to  the  remedies  and  titles 
of  the  creditor.  Where  the  creditor  has  security  from 
the  debtor  and  voluntarily  releases  it  to  him,  the  surety 
will  be  released  to  the  extent  of  the  value  of  the  security. 

(9)  By  failure  of  obligee  to  report  defaults,  etc. 

Where  the  principal  obligor  makes  default,  and  this  is 
known  to  the  obligee,  he  must  report  to  the  surety, 
otherwise  the  surety  will  be  discharged. 
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The  subject  we  now  discuss  has  its  most  frequent 
application  in  the  case  of  fidehty  bonds  given  by  em- 
ployes. If  the  employer  learns  of  a  default  on  the  part 
of  the  employe,  he  must  report  it,  otherwise  the  surety 
will  be  discharged.  Thus  A  employs  B  and  requires  a 
bond.  B  gives  bond  signed  by  himself  and  the  C  Surety 
Company.  B  afterwards  breaks  the  condition  of  the 
bond  by  stealing  some  money  with  which  under  his 
contract  he  is  entrusted.  A  learns  of  the  matter  but 
decides  to  retain  B,  and  does  not  report  the  default  to 
the  C  Surety  Company.  The  C  Surety  Company  is 
discharged  in  case  of  subsequent  default. 

(10)     By  change  of  duties  or  enlargement  of  liability. 

Where  the  obligee  enlarges  the  liability  of  the  main 
obligor  or  materially  changes  his  duties,  the  surety  is 
released. 

If  the  contract  of  the  surety  by  its  terms  covers  a 
possible  liability  in  respect  to  nonperformance  of  certain 
duties,  or  the  misappropriation  of  certain  funds,  the 
change  of  the  duties  of  the  employe  without  the  con- 
sent of  the  surety  will  discharge  the  surety.  But  this 
does  not  mean  that  a  growth  of  the  employer's  business, 
whereby  the  employe  has  more  to  do  or  more  money  to 
handle,  will  affect  the  bond ;  but  it  means  that  where 
there  are  certain  duties  of  a  general  nature  whose  per- 
formance is  sought  to  be  covered  by  the  bond,  that  a 
change  of  those  duties,  especially  such  as  make  possible 
a  greater  appropriation  of  funds  by  the  employe,  will 
release  the  surety  for  subsequent  defaults. 
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Title  I. — Negotiable  Instruments  in  General. 

Article   I. — Form   and   Interpretation. 

Sec.  1.  An  instrument  to  be  negotiable  mast  conform  to  the  fol- 
lowing requirements : 

1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer. 

2.  Must  contain  an  unconditional  promise  or  order  to  pay  a  sum 
certain  in  money. 

3.  Must  be  payable  on  demand  or  at  a  fixed  or  determinable 
future  time. 

4.  Must  be  payable  to  the  order  or  to  bearer ;  and, 

5.  Where  the  instrument  is  addressed  to  a  drawee,  he  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty. 

Sec.  2.  The  sum  payable  is  a  sum  certain  within  the  meaning 
of  this  Act,  although  it  is  to  be  paid : 

1.  With   interest;   or 

2.  By   stated   installments ;    or 

3.  By  stated  installments,  with  a  provision  that  upon  default  in 
payment  of  any  installment,  or  of  interest  the  whole  shall  become 
due ;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  the  current 
rate ;    or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  pay- 
ment shall  not  be  made  at  maturity. 

Sec.  3.  An  unqualified  order  or  promise  to  pay  is  unconditional 
within  the  meaning  of  this  Act,  though  coupled  with : 

1.  An  indication  of  a  particular  fund  out  of  which  reimburse- 
ment is  to  be  made,  or  a  particular  account  to  be  debited  with  the 
amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  in- 
strument. 

But  an  order  or  promise  to  pay  out  of  a  particular  fund  is  not 
unconditional. 

Sec.  4.  An  instrument  is  payable  at  a  determinable  future  time, 
within  the  meaning  of  this  Act,   which  is  expressed  to  be  payable : 

1.  At  a  fixed  period  after  date  or  sight ;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  specified 
therein ;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  which  is  certain  to  happen,  though  the  time  of  happening 
be  uncertain. 
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An  instrument  payable  upon  a  contingency  is  not  negotiable,  and 
the   happening   of   the   event  does   not   cure   the   defect. 

Sec.  5.  An  instrument  which  contains  an  order  or  promise  to  do 
any  act  in  addition   to  the  payment  of  money  is  not  negotiable. 

But  the  negotiable  character  of  an  instrument  otherwise  nego- 
tiable is  not  affected  by  a  provision  which  : 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instru- 
ment be  not  paid  at  maturity ;  or 

2.  Authorizes  a  confession  of  Judgment  if  the  instrument  be  not 
paid  at  maturity ;  or 

3.  Waives  the  benefit  of  any  law  intended  for  the  advantage  or 
protection  of  the  obligor ;  or 

4.  Gives  the  holder  an  election  to  require  something  to  be  done 
in  lieu   of  payment  of  money. 

But  nothing  in  this  section  shall  validate  any  provision  or  stipu- 
lation otherwise  illegal. 

Sec.  6.  The  validity  and  negotiable  character  of  an  instrument 
are  not  affected  by  the  fact  that : 

1.  It  is  not  dated ;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value  has  been 
given  therefor ;  or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where 
it  is  payable ;  or 

4.  Bears  a  seal ;  or 

5.  Designates  a  particular  kind  of  current  money  in  which  payment 
is  to  be  made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  re- 
quiring in  certain  cases  the  nature  of  the  consideration  to  be  stated 
in  the  instrument. 

Sec.  7.     An  instrument  is  payable  on  demand : 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight,  or 
on  presentation ;  or 

2.  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted  or  indorsed  when  overdne, 
it  is,  aa  regards  the  person  so  issuing,  accepting  or  indorsing  it, 
payable  on  demand. 

Sec.  8.  The  instrument  is  payable  to  order  where  it  is  drawn  pay- 
able to  the  order  of  a  specified  person  or  to  him  or  his  order.  It 
may  be  drawn  payable  to  the  order  of : 

1.  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

2.  The  drawer  or  maker ;  or 

3.  The  drawee  ;  or 

4.  Two  or  more  payees  jointly ;  or 
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5.  One  or  more  of  several  payees ;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order,  the  payee  must  be  named 
or  otherwise  indicated  therein  with  reasonable  certainty. 
Sec.  9.     The  instrument  is  payable  to  bearer : 

1.  When  it  is  expressed  to  be  so  payable ;  or 

2.  When  it  Is  payable  to  a  person  named  therein  or  bearer ;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  nonexisting 
person  and  such  fact  was  known  to  the  person  making  it  so  payable ; 
or 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the  name 
of  any  person  ;  or 

5.  When  the  only  or  last  indorsement  is  an  indorsement  In  blank. 
Sec.  10.     The  instrument  need  not  follow  the  language  of  this  Act, 

but  any  terms  are  sufficient  which  clearly  indicate  an  intention  to  con- 
form to  the  requirements  hereof. 

Sec.  11.  When  the  instrument  or  an  acceptance  or  any  indorsement 
thereon  is  dated,  such  date  is  deemed  prima  facie  to  be  the  true  date 
of  the  making,  drawing,  acceptance  or  indorsement,  as  the  case  may  be. 

Sec.  12.  The  instrument  is  not  invalid  for  the  reason  only  that  it 
is  ante-dated  or  post-dated,  provided  this  is  not  done  for  an  illegal 
or  fraudulent  purpose.  The  person  to  whom  an  instrument  so  dated 
Is  delivered  acquires  the  title  thereto  as  of  date  of  delivery. 

Sec.  13.  Where  an  instrument  expressed  to  be  payable  at  a  fixed 
period  after  date  is  issued  undated,  or  where  the  acceptance  of  an 
instrument  payable  at  a  fixed  period  after  sight  is  undated,  any 
holder  may  insert  therein  the  true  date  of  issue  or  acceptance,  and 
the  instrument  shall  be  payable  accordingly.  The  insertion  of  a  wrong 
date  does  not  avoid  the  instrument  in  the  hands  of  a  subsequent 
bolder  in  due  course,  but  as  to  him,  the  date  so  inserted  is  to  be 
regarded  as  the  true  date. 

Sec.  14.  Where  the  instrument  is  wanting  in  any  material  partic- 
ular, the  person  in  possession  thereof  has  a  prima  facie  authority  to 
complete  it  by  filling  up  the  blanks  therein.  And  a  signature  on  a 
blank  paper  delivered  by  the  person  making  the  signature  in  order 
that  the  paper  may  be  converted  into  a  negotiable  instrument  operates 
as  a  prima  facie  authority  to  fill  it  up  as  such  for  any  amount.  In 
order,  however,  that  any  such  instrument  when  completed  may  be 
enforced  against  any  person  who  became  a  party  thereto  prior  to  its 
completion,  it  must  be  filled  up  strictly  in  accordance  with  the  author- 
ity given  and  within  a  reasonable  time.  But  if  any  such  instrument, 
after  completion,  is  negotiated  to  a  holder  in  due  course  it  is  valid 
and  effectual  for  all  purposes  in  his  hands,  and   be  may  enforce  it 
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as  if  It  had  been  filled  up  strictly  in  accordance  with  the  authority 
given   and    within   a   reasonable   time. 

Sec.  15.  Where  an  incomplete  instrument  has  not  been  delivered  it 
will  not,  if  completed  and  negotiated,  without  authority,  be  a  valid 
contract  in  the  hands  of  any  holder,  as  against  any  person  whose 
signature  was  placed  thereon  before  delivery. 

Sec.  16.  Every  contract  on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery  of  the  instrument  for  the  purpose  of 
giving  effect  thereto.  As  between  immediate  parties,  and  as  regards 
a  remote  party  other  than  a  holder  in  due  course,  the  delivery,  in 
order  to  be  effectual,  must  be  made  either  by  or  under  the  authority 
of  the  party  making,  drawing,  accepting  or  indorsing,  as  the  case 
may  be ;  and  in  such  case  the  delivery  may  be  shovm  to  have  been 
conditional  or  for  a  special  purpose  only,  and  not  for  the  purpose 
of  transferring  the  property  in  instrument.  But  where  the  instrument 
is  in  the  hands  of  a  holder  in  due  course,  a  valid  delivery  thereof  by 
all  parties  prior  to  him  so  as  to  make  them  liable  to  him,  is  con- 
clusively presumed.  And  where  the  instrument  is  no  longer  in  the 
possession  of  party  whose  signature  appears  thereon,  a  valid  and  in- 
tentional delivery  by  him  is  presumed  until  the  contrary  is  proved. 

Sec.  17.  Where  the  language  of  the  instrument  is  ambiguous,  or 
there  are  omissions  therein  the  following  rules  of  construction  apply : 

1.  Where  the  sum  payable  is  expressed  in  words  and  also  in  figures 
and  there  is  a  discrepancy  between  the  two,  the  sum  denoted  by  the 
words  is  the  sum  payable ;  but  if  the  words  are  ambiguous  or  uncer- 
tain, reference  may  be  had  to  the  figures  to  fix  the  amount. 

2.  Wheie  the  instrument  provides  for  the  payment  of  interest, 
without  specifying  the  date  from  which  interest  is  to  run,  the  interest 
runs  from  the  date  of  the  instrument,  and  if  the  instrument  is  undated, 
from  the  issue  thereof. 

3.  Where  the  instrument  is  not  dated,  it  will  be  considered  to  be 
dated  as  of  the  time  it  was  issued. 

4.  Where  there  is  conflict  between  the  written  and  printed  pro- 
visions of  the  instrument,  the  written  provisions  prevail. 

5.  Where  the  instrument  is  so  ambiguous  that  there  is  doubt 
whether  it  is  a  bill  or  a  note,  the  holder  may  treat  it  as  either,  at 
his  election. 

6.  Where  a  signature  is  so  placed  upon  the  instrument  that  it 
is  not  clear  in  what  capacity  the  person  making  the  same  intended 
to  sign,  he  is  to  be  deemed  an  indorser. 

7.  Where  an  instrument  containing  the  words  "I  promise  to  pay" 
Is  signed  by  two  or  more  persons,  they  are  deemed  to  be  jointly  and 
severally  liable  thereon. 
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Sec.  18.  No  person  is  liable  on  the  instrument  whose  signature 
does  not  appear  thereon,  except  as  herein  otherwise  expressly  pro- 
vided. But  one  who  signs  in  a  trade  or  assumed  name  will  be  liable 
to  the  same  extent  as  if  he  had  signed  his  own  name. 

Sec.  19.  The  signature  of  any  party  may  be  made  by  a  duly 
authorized  agent.  No  particular  form  of  appointment  is  necessary  for 
this  purpose ;  and  the  authority  of  the  agent  may  be  established  as 
in  other  cases  of  agency. 

Sec.  20.  Where  the  instrument  contains,  or  a  person  adds  to  his 
signature,  words  indicating  that  he  signs  for  or  on  behalf  of  the 
principal,  or  in  a  representative  capacity,  he  is  not  liable  on  the 
instrument  if  he  was  duly  authorized ;  but  the  mere  addition  of 
words  describing  him  as  agent,  or  as  filling  a  representative  char- 
acter, without  disclosing  his  principal,  does  not  exempt  him  from 
personal  liability. 

Sec.  21.  A  signature  by  "procuration"  operates  as  notice  that  the 
agent  has  but  limited  authority  to  sign,  and  the  principal  is  bound 
only  in  case  the  agent  in  so  signing  acted  within  the  actual  limits 
of  his  authority. 

Sec.  22.  The  indorsement  or  assignment  of  the  instrument  by  a 
corporation  or  by  an  infant  passes  the  property  therein,  notwith- 
standing that  from  want  of  capacity  the  corporation  or  infant  may 
Incur  no  liability  thereon. 

Sec.  23.  When  a  signature  is  forged  or  made  without  the  authority 
of  the  person  whose  signature  it  purports  to  be  it  is  wholly  in- 
operative, and  no  right  to  retain  the  instrument  or  to  give  a  dis- 
charge therefor  or  to  enforce  payment  thereof  against  any  party 
thereto,  can  be  acquired  through  or  under  such  signature,  unless 
the  party  against  whom  it  is  sought  to  enforce  such  right  is  precluded 
from  setting  up  the  forgery  or  want  of  authority. 

Article   II. — Consideration. 

Sec.  24.  Every  negotiable  instrument  is  deemed  prima  facie  to 
have  been  issued  for  a  valuable  consideration,  and  every  person 
whose  signature  appears  thereon  to  have  become  a  party  thereto  for 
value. 

Sec.  25.  Value  Ib  any  consideration  safficient  to  support  a  simple 
contract. 

2.  An  antecedent  or  pre-existing  debt  constitutes  value  and  is 
deemed  such,  whether  the  instrument  is  payable  on  demand  or  at  a 
future  time. 
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Sec.  26.  Where  value  has  at  any  time  been  given  for  the  instru- 
ment, the  holder  is  deemed  a  holder  for  value  in  respect  to  all  parties 
who  became  such  prior  to  that  time. 

Sec.  27.  Where  the  holder  has  a  lien  on  the  instrument,  arising 
either  from  contract  or  by  implication  of  law,  he  is  deemed  a  holder 
for  value  to  the  extent  of  his  lien. 

Sec.  28.  Absence  or  failure  of  consideration  la  a  matter  of  defense 
as  against  any  person  not  a  holder  in  due  course,  and  partial  failure 
of  consideration  is  a  defense  pro  tanto,  whether  the  failure  is  an 
ascertained  and  liquidated  amount  or  otherwise. 

Sec.  29.  An  accommodation  party  is  one  who  has  signed  the 
instrument  as  maker,  drawer,  acceptor,  or  indorser  without  receiving 
value  therefor,  and  for  the  purpose  of  lending  his  name  to  some  other 
person.  Such  a  person  is  liable  on  the  instrument  to  a  holder  for 
value,  notwithstanding  such  holder  at  the  time  of  taking  the  instru- 
ment knew  him  to  be  only  an  accommodation  party. 

Article  III. — Negotiation. 

Sec.  30.  An  instrument  is  negotiated  when  it  is  transferred  from 
one  person  to  another  in  such  manner  as  to  constitute  the  transferee 
the  holder  thereof ;  if  payable  to  bearer,  it  is  negotiated  by  delivery ; 
if  payable  to  order,  it  is  negotiated  by  the  indorsement  of  the  holder, 
completed  by  delivery. 

Sec.  31.  The  indorsement  must  be  written  on  the  instrument  itself 
or  upon  a  paper  attached  thereto.  The  signature  of  the  indorser, 
without  additional  words,  is  a  sufficient  indorsement. 

Sec.  32.  The  indorsement  must  be  an  indorsement  of  the  entire 
instrument.  An  indorsement  which  purports  to  transfer  to  the  in- 
dorsee a  part  only  of  the  amount  payable,  or  which  purports  to  trans- 
fer the  instrument  to  two  or  more  indorsees  severally,  does  not 
operate  as  a  negotiation  of  the  instrument.  But  where  the  instm- 
ment  has  been  paid  in  part,  it  may  be  indorsed  as  to  the  residue. 

Sec.  33.  An  indorsement  may  be  either  special  or  in  blank ;  and 
it  may  also  be  either  restrictive  or  qualified,  or  conditional. 

Sec.  34.  A  special  indorsement  specifies  the  person  to  whom  or 
to  whose  order  the  instrument  is  to  be  payable ;  and  the  indorsement 
of  such  indorsee  is  necessary  to  the  further  negotiation  of  the  instru- 
ment. An  indorsement  in  blank  specifies  no  indorsee,  and  an  instru- 
ment so  indorsed  is  payable  to  bearer,  and  may  be  negotiated  by 
delivery. 
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Sec.  35.  The  holder  may  convert  a  blank  indorsement  into  a 
special  indorsement  by  writing  over  the  signature  of  the  indorser  in 
blank  any  contract  consistent  with  the  character  of  the  indorsement. 

Sec.  36.     An  indorsement  is  restrictive  which  either : 

1.  Prohibits  the  further  negotiation  of  the  instrument ;  or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser ;  or 

3.  Vests  the  title  in  the  Indorsee  in  trust  for  or  to  the  use  of 
some  other  person.  But  the  mere  absence  of  words  implying  power  to 
negotiate  does  not  make  an  indorsement  restrictive. 

Sec.  37.  A  restrictive  indorsement  confers  upon  the  indorsee  the 
right: 

1.  To  receive  payment  of  the  instrument. 

2.  To  bring  any  action  thereon  that  the  indorser  could  bring. 

3.  To  transfer  his  rights  as  such  indorsee  where  the  form  of 
the  indorsement  authorizes  him  to  do  so. 

But  all  subsequent  indorsees  acquire  only  the  title  of  the  first  in- 
dorsee under  the  restrictive  indorsement. 

Sec.  38.  A  qualified  indorsement  constitutes  the  indorser  a  mere 
assignor  of  the  title  to  the  instrument.  It  may  be  made  by  adding 
to  the  Indorsers  signature  the  words  "without  recourse"  or  any  words 
of  similar  import.  Such  an  indorsement  does  not  impair  the  nego- 
tiable character  of  the  instrument. 

Sec.  39.  Where  an  indorsement  is  conditional,  a  party  required  to 
pay  the  instrument  may  disregard  the  condition,  and  make  a  payment 
to  the  indorsee  or  his  transferee,  whether  the  condition  has  been  ful- 
filled or  not.  But  any  person  to  whom  an  instrument  so  indorsed  is 
negotiated,  will  hold  the  same,  or  the  proceeds  thereof,  subject  to 
the  rights  of  the  person  indorsing  conditionally. 

Sec.  40.  Where  an  instrument  payable  to  bearer  is  indorsed 
specially  it  may  nevertheless  be  further  negotiated  by  delivery ;  but 
the  person  indorsing  specially  is  liable  as  indorser  to  only  such 
holders  as  make  title  through  his  Indorsement. 

Sec.  41.  Where  an  instrument  is  payable  to  the  order  of  two  or 
more  payees  or  indorsees  who  are  not  partners,  all  must  Indorse  un- 
less the  one  indorsing  has  authority  to  indorse  for  the  others. 

Sec.  42.  Where  an  instrument  is  drawn  or  indorsed  to  a  person  as 
"Cashier"  or  other  fiscal  officer  of  a  bank  or  corporation,  it  is  deemed 
prima  facie  to  be  payable  to  the  bank  or  corporation  of  which  he  is 
Buch  officer ;  and  may  be  negotiated  by  either  the  indorsement  of  the 
bank  or  corporation,  or  the  indorsement  of  the  officer. 

Sec.  43.  Where  the  name  of  the  payee  or  indorsee  is  wrongly  des- 
ignated or  misspelled,  he  may  indorse  the  instrument  as  therein 
described,  adding,  if  he  think  fit,  bis  proper  signature. 
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Sec.  44.  Where  any  person  is  under  obligation  to  Indorse  in  a 
representative  capacity,  he  may  Indorse  in  such  terms  as  to  negative 
personal  liability. 

Sec.  45.  Except  where  an  indorsement  bears  date  after  the  ma- 
turity of  the  instr«ment,  every  negotiation  is  deemed  prima  facie  to 
have  been  effected  before  the  instrument  was  overdue. 

Sec.  46.  Except  where  the  contrary  appears,  every  indorsement  is 
presumed  prima  facie  to  have  been  made  at  the  place  where  the  instru- 
ment is  dated. 

Sec.  47.  An  Instrument  negotiable  in  its  origin  continues  to  be 
negotiable  until  it  has  been  restrictively  indorsed  or  discharged  by 
payment  or  otherwise. 

Sec.  48.  The  holder  may  at  any  time  strike  out  any  indorsement 
which  is  not  necessary  to  his  title.  The  indorser  whose  indorsement 
is  struck  out,  and  all  indorsers  subsequent  to  him,  are  thereby  re- 
lieved from  liability  on  the  instrument. 

Sec.  49.  Where  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  transfer  vests  in  the 
transferee  such  title  as  the  transferrer  had  therein,  and  the  transferee 
acquires,  in  addition,  the  right  to  have  the  indorsement  of  the  trans- 
ferer. But  for  the  purpose  of  determining  whether  the  transferee  is 
a  holder  in  due  course,  the  negotiation  takes  effect  as  of  the  time 
when  the  indorsement  is  actually  made. 

Sec.  50.  Where  an  instrument  is  negotiated  back  to  a  prior  party, 
such  party  may,  subject  to  the  provisions  of  this  Act,  reissue  and 
further  negotiate  the  same,  but  he  is  not  entitled  to  enforce  payment 
thereof  against  any  intervening  party  to  whom  he  was  personally 
liable. 

Article  IV. — Rights  of  the  Holdeb. 

Sec.  51.  The  holder  of  a  negotiable  instrument  may  sue  thereon 
in  bis  own  name  and  payment  to  bim  in  due  course  discharges  the 
instrument. 

Sec.  52.  A  holder  in  due  course  is  a  holder  who  has  taken  the 
instrument  under  the  following  conditions : 

1.  That  it  is  complete  and  regular  upon  its  face. 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonored,  if  such  was  the 
fact. 

3.  That  he  took  it  in  good  faith  and  for  value. 

4.  That  at  the  time  It  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it. 
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Sec.  53.  Where  an  instrument  payable  on  demand  is  negotiated 
an  unreasonable  length  of  time  after  its  issue,  the  holder  is  not 
deemed  a  holder  in  due  course. 

Sec.  54.  Where  the  transferee  receives  notice  of  any  infirmity  in 
the  instrument  or  defect  in  the  title  of  the  person  negotiating  the 
same  before  he  has  paid  the  full  amount  agreed  to  be  paid  therefor, 
he  will  be  deemed  a  holder  in  due  course  only  to  the  extent  of  the 
amount  theretofore  paid  by  him. 

Sec.  55.  The  title  of  a  person  who  negotiates  an  instrument  is 
defective  within  the  meaning  of  this  Act  when  he  obtained  the  instru- 
ment, or  any  signature  thereto,  by  fraud,  duress,  or  force  and  fear, 
or  other  unlawful  means,  or  for  an  illegal  consideration  or  when  he 
negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud. 

Sec.  56.  To  constitute  notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  the  same,  the  person 
to  whom  it  is  negotiated  must  have  had  actual  knowledge  of  the 
infirmity  or  defect,  or  knowledge  of  such  facts  that  his  action  in 
taking  the  instrument  amounted  to  bad  faith. 

Sec.  57.  A  holder  in  due  course  holds  the  instrument  free  from 
any  defect  of  title  or  of  prior  parties,  and  free  from  defenses  avail- 
able to  prior  parties  among  themselves  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof  against  all  parties  liable 
thereon. 

Sec.  58.  In  the  hands  of  any  holder  other  than  a  bolder  in  due 
course,  a  negotiable  instrument  is  subject  to  tlie  same  defenses  as  if 
it  were  non-negotiable.  But  the  holder  who  derives  his  title  through 
a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud 
or  illegality  affecting  the  instrument,  has  all  the  rights  of  such 
former  holder  in  respect  to  all  parties  prior  to  the  latter. 

Sec.  59.  Evei-y  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course ;  but  when  it  is  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the  burden  is  on  the  holder 
to  prove  that  he  or  some  person  under  whom  he  claims  acquired  the 
title  as  a  holder  in  due  course.  But  the  last  mentioned  rule  does 
not  apply  in  favor  of  a  party  who  became  bound  on  the  instrument 
prior  to  the  acquisition  of  such  defective  title. 

Aeticlb  V. — Liability  of  Parties. 

Sec.  60.  The  maker  of  a  negotiable  instrument  by  making  it 
engages  that  he  will  pay  it  according  to  its  tenor,  and  admits  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 


Questions  and  Problems.  209 

Sec.  61.  The  drawer  by  drawing  the  Instrument  admits  the  exist- 
ence of  the  payee  and  his  then  capacity  to  Indorse,  and  engages  that 
on  due  presentment  the  instrument  will  be  accepted  or  paid,  or  both, 
according  to  its  tenor,  and  that  if  it  be  dishonored,  and  the  necessary 
proceedings  on  dishonor  be  duly  talien,  he  will  pay  the  amount 
thereof  to  the  holder,  or  to  any  subsequent  indorser  who  may  be 
compelled  to  pay  it.  But  the  drawer  may  insert  in  the  instrument  an 
express  stipulation  negativing  or  limiting  his  own  liability  to  the 
holder. 

Sec.  62.  The  acceptor  by  accepting  the  instrument  engages  that  he 
will  pay  it  according  to  the  tenor  of  his  acceptance  and  admits : 

1.  The  existence  of  the  drawer,  the  genuineness  of  his  signature, 
and  his  capacity  and  authority  to  draw  the  instrument ;  and 

2.  The  existence  of  the  payee  and  his  then  capacity  to  Indorse. 

Sec.  63.  A  person  placing  his  signature  upon  an  instrument  other- 
wise than  as  maker,  drawer  or  acceptor  is  deemed  to  be  an  indorser, 
unless  he  clearly  indicates  by  appropriate  words  his  intention  to  be 
bound  in  some  other  capacity. 

Sec.  64.  Where  a  person,  not  otherwise  a  party  to  an  instrument, 
places  thereon  his  signature  in  blank  before  delivery,  he  is  liable  aa 
indorser  in  accordance  with  the  following  rules : 

1.  If  the  instrument  is  payable  to  the  order  of  a  third  person  he 
is  liable  to  the  payee  and  to  all  subsequent  parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker,  or 
drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subsequent 
to  the  maker  or  drawer. 

3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is  liable  to 
all  parties  subsequent  to  the  payee. 

Sec.  65.  Every  person  negotiating  an  instrument  by  delivery  or 
by  a  qualified  indorsement,  warrants : 

1.  That  the  instrument  is  genuine  and  in  all  respects  what  it 
purports  to  be. 

2.  That  he  has  a  good  title  to  it. 

3.  That  all  prior  parties  had  capacity  to  contract. 

4.  That  he  has  no  knowledge  of  any  fact  which  would  impair  the 
validity  of  the  instrument,  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  extends 
in  favor  of  no  holder  other  than  the  immediate  transferee. 

The  provisions  of  subdivision  three  of  this  section  do  not  apply  to 
persons  negotiating  public  or  corporation  securities,  other  than  bills 
and  notes. 

Sec.  66.  Every  indorser  who  indorses  without  qualification, 
warrants  to  all  subsequent  holders  in  due  course : 
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1.  The  matters  and  things  mentioned  in  subdivision  one,  two, 
three  of  the  next  preceding  section ;  and 

2.  That  the  instrument  is  at  the  time  of  bis  indorsement  valid 
and  subsisting. 

And,  in  addition,  be  engages  that  on  due  presentment,  it  shall 
be  accepted  or  paid,  or  both,  as  the  case  may  be,  according  to  its 
tenor,  and  that  if  it  be  dishonored  and  the  necessary  proceedings 
on  dishonor  be  duly  taken  be  will  pay  the  amount  thereof  to 
the  holder,  or  to  any  subsequent  indorser  who  may  be  compelled  to 
pay  it. 

Sec.  67.  Where  a  person  places  his  indorsement  on  an  instrument 
negotiable  by  delivery  he  incurs  all  the  liabilities  of  an  indorser. 

Sec.  68.  As  respects  one  another,  indorsers  are  liable  prima  facie 
in  the  order  in  which  they  indorse,  but  evidence  is  admissible  to 
show  that  as  between  or  among  themselves  they  have  agreed  other- 
wise. Joint  payees  or  joint  indorsees  who  indorse  are  deemed  to 
indorse  Jointly  and  severally. 

Sec.  69.  Where  a  broker  or  other  agent  negotiates  an  instrument 
without  Indorsement,  he  incurs  all  the  liabilities  prescribed  by  sec- 
tion sixty-five  of  this  Act,  unless  he  discloses  the  name  of  his  prin- 
cipal,  and  the  fact  that  be  is  acting  only  as  agent. 

Abticle  VI. — Phesentment  for  Payment. 

Sec.  70.  Presentment  for  payment  is  not  necessary  In  order  to 
charge  the  person  primarily  liable  on  the  instrument  but  if  the  instru- 
ment, is,  by  its  terms,  payable  at  a  special  place  and  be  is  able  and 
willing  to  pay  it  there  at  maturity,  such  ability  and  willingness  are 
equivalent  to  a  tender  of  payment  upon  his  part.  But  except  as  herein 
otherwise  provided,  presentment  for  payment  is  necessary  in  order 
to  charge  the  drawer  and  indorsers. 

Sec.  71.  Where  the  Instrument  is  not  payable  on  demand,  pre- 
sentment must  be  made  on  the  day  it  falls  due.  Where  it  is  pay- 
able on  demand,  presentment  must  be  made  within  a  reasonable  time 
after  its  issue,  except  that  in  case  of  a  bill  of  exchange,  presentment 
for  payment  will  be  sufficient  if  made  within  a  reasonable  time  after 
the  last  negotiation  thereof. 

Sec.  72.     Presentment  for  payment,  to  be  sufficient,  must  be  made: 

1.  By  the  holder,  or  by  some  person  authorized  to  receive  pay- 
ment on  his  behalf. 

2.  At  a  reasonable  hour  on  a  business  day. 

3.  At  a  proper  place  as  herein  defined. 
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4.  To  the  person  primarily  liable  on  the  instrument,  or  if  he  is 
absent  or  inaccessible,  to  any  person  found  at  the  place  where  the 
presentment  is  made. 

Sec.  73.     Presentment  for  payment  is  made  at  the  proper  place : 

1.  Where  a  place  of  payment  is  specified  in  the  instrument  and 
it  is  there  presented. 

2.  Where  no  place  of  payment  is  specified  and  the  address  of  the 
person  to  make  the  payment  is  given  in  the  instrument  and  it  is 
there  presented. 

3.  W'here  no  place  of  payment  is  specified  and  no  address  is  given 
and  the  instrument  is  presented  at  the  usual  place  of  business  or  resi- 
dence of  the  person  to  make  payment. 

4.  In  any  other  case,  if  presented  to  the  person  to  make  pay- 
ment wherever  he  can  be  found,  or  if  presented  at  his  last  known 
place  of  business  or  residence. 

Sec.  74.  The  instrument  must  be  exhibited  to  the  person  from 
whom  payment  is  demanded,  and  when  it  is  paid  must  be  delivered 
up  to  the  party  paying  it. 

Sec.  75.  Where  the  instrument  is  payable  at  a  bank,  presentment 
for  payment  must  be  made  during  banking  hours,  unless  the  person 
to  make  payment  has  no  funds  there  to  meet  it  at  any  time  during 
the  day,  in  which  case  presentment  at  any  hour  before  the  bank  is 
closed  on  that  day  is  sufficient. 

Sec.  76.  Where  the  person  primarily  liable  on  the  instrument  is 
dead,  and  no  place  of  payment  is  specified,  presentment  for  payment 
must  be  made  to  his  personal  representative  if  such  there  be,  and 
if  with  exercise  of  reasonable  diligence,  he  can  be  found. 

Sec.  77.  Where  the  persons  primarily  liable  on  the  instrument 
are  liable  as  partners,  and  no  place  of  payment  is  specified,  present- 
ment for  payment  may  be  made  to  any  one  of  them,  even  though 
there  has  been  a  dissolution  of  the  firm. 

Sec.  78.  Where  there  are  several  persons,  not  partners,  primarily 
liable  on  the  instrument,  and  no  place  of  payment  is  specified,  pre- 
sentment must  be  made  to  them  all. 

Sec.  79.  Presentment  for  payment  is  not  required  in  order  to 
charge  the  drawer  where  he  has  no  right  to  expect  or  require  that  the 
drawee  or  acceptor  will  pay  the  instrument. 

Sec.  80.  Presentment  for  payment  is  not  required  in  order  to 
charge  an  indorser  where  the  instrument  was  made  or  accepted  for 
his  accommodation  and  he  has  no  reason  to  expect  the  instrument 
will  be  paid   if  presented. 

Sec.  81.  Delay  in  making  presentment  for  payment  is  excused 
when  the  delay  is  caused  by  circumstances  beyond  the  control  of  the 
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holder,  and  not  imputable  to  his  default,  misconduct  or  negligence. 
When  the  cause  of  delay  ceases  to  operate,  presentment  must  be  made 
with  reasonable  diligence. 

Sec.  82.     Presentment  for  payment  is  dispensed  with : 

1.  When  after  the  exercise  of  reasonable  diligence  presentment 
as  required  by  this  Act  can  not  be  made. 

2.  Where  the  drawee  is  a  fictitious  person. 

3.  By  waiver  of  presentment,  express  or  implied. 

Sec.  83.     The  instrument  is  dishonored  by  non-payment  when : 

1.  It  is  duly  presented  for  payment  and  payment  is  refused  or 
can  not  be  obtained ;  or 

2.  Presentment  is  excused  and  the  Instrument  is  overdue  and 
unpaid. 

Sec.  84.  Subject  to  the  provisions  of  this  Act,  when  the  instrument 
is  dishonored  by  non-payment,  an  immediate  right  of  recourse  to  all 
parties  secondarily  liable  thereon  accrues  to  the  holder. 

Sec.  85.  Every  negotiable  instrument  is  payable  at  the  time 
fixed  therein  without  grace.  When  a  day  of  maturity  falls  on  Sun- 
day, or  a  holiday,  the  instrument  is  payable  on  the  next  succeeding 
business  day.  Instruments  falling  due  on  Saturday  are  to  be  pre- 
sented for  payment  on  the  next  succeeding  business  day,  except  that 
instruments  payable  on  demand  may,  at  the  option  of  the  holder, 
be  presented  for  payment  before  12 :00  o'clock  noon  on  Saturday, 
when  that  entire  day  is  not  a  holiday. 

Sec.  86.  Where  the  instrument  is  payable  at  a  fixed  period  after 
date,  after  sight,  or  after  the  happening  of  a  specified  event,  the  time 
of  payment  is  determined  by  excluding  the  day  from  which  the  time 
is  to  begin  to  run,  and  by  including  the  date  of  payment 

Sec.  87.  Where  the  instrument  is  made  payable  at  a  bank  it  is 
equivalent  to  an  order  to  the  bank  to  pay  the  same  for  the  account 
of  the  principal  debtor  thereon.  (This  section  omitted  in  the  Illinois 
law.) 

Sec.  88.  Payment  is  made  in  due  course  when  it  is  made  at  or 
after  maturity  of  the  instrument  to  the  holder  thereof  in  good  faith 
and  without  notice  that  his  title  is  defective. 

Abticle  VII. — Notice  ok  Dishonor. 

Sec.  89.  Except  as  herein  otherwise  provided,  when  a  negotiable 
instrument  has  been  dishonored  by  non-acceptance  or  non-payment, 
notice  of  dishonor  must  be  given  to  the  drawer  and  to  each  indorser, 
and  any  drawer  or  indorser  to  whom  such  notice  is  not  given  is 
fliscbarged. 
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Sec.  90.  The  notice  may  be  given  by  or  on  behalf  of  the  holder, 
or  by  or  on  behalf  of  any  party  to  the  instrument  who  might  be 
compelled  to  pay  it  to  the  holder,  and  who,  upon  taking  it  up,  would 
have  a  right  to  reimbursement  from  the  party  to  whom  the  notice 
is  given. 

Sec.  91.  Notice  of  dishonor  may  be  given  by  an  agent,  either 
in  his  own  name  or  in  the  name  of  any  party  entitled  to  give  notice, 
whether  that  party  be  his  principal  or  not. 

Sec.  92.  Where  notice  is  given  by  or  on  behalf  of  the  holder,  it 
inures  for  the  benefit  of  all  subsequent  holders  and  all  prior  parties 
who  have  a  right  of  recourse  against  the  party  to  whom  it  is  given. 

Sec.  93.  Where  notice  is  given  by  or  on  behalf  of  a  party  en- 
titled to  give  notice,  it  inures  for  the  benefit  of  the  holder  and  all 
parties  subsequent  to  the  party  to  whom  notice  is  given. 

Sec.  94.  Where  the  instrument  has  been  dishonored  in  the  hands 
of  an  agent,  he  may  either  himself  give  notice  to  the  parites  liable 
thereon  or  he  may  give  notice  to  his  principal.  If  he  gives  notice 
to  his  principal,  he  must  do  so  within  the  same  time  as  if  he  were 
the  holder,  and  the  principal,  upon  the  receipt  of  such  notice,  has 
himself  the  same  time  for  giving  notice  as  if  the  agent  had  been  an 
independent  holder. 

Sec.  95.  A  written  notice  need  not  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  verbal  com- 
munication. A  misdescription  of  the  instrument  does  not  vitiate 
the  notice  unless  the  party  to  whom  the  notice  is  given  is  in  fact 
misled  thereby. 

Sec.  96.  The  notice  may  be  in  writing  or  merely  oral  and  may 
be  given  in  any  terms  which  sufficiently  identify  the  instrument 
and  indicate  that  it  has  been  dishonored  by  non-acceptance  or  non- 
payment. It  may  in  all  cases  be  given  by  delivering  it  personally 
or  through  the  mails. 

Sec.  97.  Notice  of  dishonor  may  be  given  either  to  the  party 
himself  or  to  his  agent  in  that  behalf. 

Sec.  98.  Where  any  party  is  dead,  and  his  death  is  known  to 
the  party  giving  notice,  the  notice  must  be  given  to  a  personal  rep- 
resentative, if  there  be  one,  and  if  with  reasonable  diligence  he  can 
be  found.  If  there  be  no  personal  representative,  notice  may  be 
sent  to  the  last  residence  or  last  place  of  business  of  the  deceased. 

Sec.  99.  Where  the  parties  to  be  notified  are  partners,  notice 
to  any  one  partner  Is  notice  to  the  firm,  even  tboagb  there  has  been 
a  dissolntion. 
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Sec.  100.  Notice  to  joint  parties  who  are  not  partners  must  be 
given  to  each  of  them,  unless  one  of  them  has  authority  to  receive 
such  notice  for  the  others. 

Sec.  101.  Where  a  party  has  been  adjudged  a  bankrupt  or  an 
insolvent,  or  has  made  an  assignment  for  the  benefit  of  his  credi- 
tors, notice  may  be  given  either  to  the  party  himself  or  to  his  trus- 
tee or  assignee. 

Sec.  102.  Notice  may  be  given  as  soon  as  the  instrument  is  dis- 
honored, and  unless  delay  is  excused  as  hereinafter  provided,  must 
be  given  vpithin  the  times  fixed  by  this  Act. 

Sec.  103.  Where  the  person  giving  and  the  person  to  receive  no- 
tice reside  in  same  place,  notice  must  be  given  within  the  following 
times : 

1.  If  given  at  the  place  of  business  of  the  person  to  receive 
notice,  it  must  be  given  before  the  close  of  business  hours  on  the  day 
following. 

2.  If  given  at  his  residence,  it  must  be  given  before  the  usual 
hours  of  rest  on  the  day  following. 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  postofflce  in  time 
to  reach  him  in  the  usual  course  on  the  day  following. 

Sec.  104.  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  must  be  given  within  the 
following  times : 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  postofflce  in  time 
to  go  by  mail  the  day  following  the  day  of  dishonor,  or  if  there 
be  no  mail  at  a  convenient  hour  on  that  day  by  the  next  mail  there- 
after. 

2.  If  given  otherwise  than  through  the  postofflce,  then  within 
the  time  that  notice  would  have  been  received  in  due  course  of 
mail,  if  it  had  been  deposited  in  the  postofflce  within  the  time 
specifled  in  the  last  subdivision. 

Sec.  105.  Where  notice  of  dishonor  is  duly  addressed  and  de- 
posited in  the  postofflce,  the  sender  is  deemed  to  have  given  due 
notice,  notwithstanding  any  miscarriage  in  the  mails. 

Sec.  106.  Notice  is  deemed  to  have  been  deposited  in  the  post- 
offlce when  deposited  in  any  branch  postofflce  or  in  any  letter  box 
under  the  control  of  the  postofflce  department. 

Sec.  107.  Where  a  party  receives  notice  of  dishonor,  he  has, 
after  the  receipt  of  such  notice,  the  same  time  for  giving  notice 
to  antecedent  parties  that  the  holder  has  after  dishonor. 

Sec.  108.  Where  a  party  has  added  an  address  to  his  signature, 
notice  of  dishonor  must  be  sent  to  that  address ;  but  if  he  has  not 
given  such  address,  then  the  notice  must  be  sent  as  follows : 
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1.  Either  to  the  postoflBce  nearest  to  his  place  of  residence,  or 
to  the  postoffice  where  he  is  accustomed  to  receive  his  letters ;  or, 

2.  If  he  lives  in  one  place  and  has  his  place  of  business  in  an- 
other, notice  may  be  sent  to  either  place ;  or, 

3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent  to  the 
place  where  he  is  sojourning. 

But  where  the  notice  is  actually  received  by  the  party  within  the 
time  specified  in  this  Act,  it  will  be  suflBcient  though  not  sent  in  ac- 
cordance with  the  requirements  of  this  section. 

Sec.  109.  Notice  of  dishonor  may  be  waived,  either  before  the 
time  of  giving  notice  has  arrived,  or  after  the  omission  to  give  due 
notice,  and  the  waiver  may  be  express  or  implied. 

Sec.  110.  Where  the  waiver  is  embodied  in  the  instrument  itself, 
it  is  binding  upon  all  parties ;  but  where  it  is  written  above  the 
signature  of  an  indorser,  it  binds  him  only. 

Sec.  111.  A  waiver  of  protest,  whether  in  the  case  of  a  foreign 
bill  of  exchange  or  other  negotiable  instrument,  is  deemed  to  be  a 
waiver  not  only  of  a  formal  protest,  but  also  of  a  presentment  and 
notice   of  dishonor. 

Sec.  112.  Notice  of  dishonor  is  dispensed  with  when  after  the 
exercise  of  reasonable  diligence,  it  cannot  be  given  to  or  does  not 
reach  the  parties  sought  to  be  charged. 

Sec.  113.  Delay  in  giving  notice  of  dishonor  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder 
and  not  imputable  to  his  default,  misconduct  or  negligence.  When 
the  cause  of  delay  ceases  to  operate  notice  must  be  given  witQ  rea- 
sonable diligence. 

Sec.  114.  Notice  of  dishonor  is  not  required  to  be  given  to  the 
drawer  in  either  of  the  following  cases : 

1.  Where  the  drawer  and  drawee  are  the  same  person. 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  hav- 
ing capacity  to  contract. 

3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is 
presented  for  payment. 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that  the 
drawee  or  acceptor  will  honor  the  instrument. 

5.  Where  the  drawer  has  countermanded  payment. 

Sec.  115.  Notice  of  dishonor  is  not  required  to  be  given  to  an 
indorser  in  either  of  the  following  cases : 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  hav- 
ing capacity  to  contract  and  the  indorser  was  aware  of  the  fact  at 
the  time  he  indorsed  the  instrument. 
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2.  Where  the  indorser  is  the  person  to  whom  the  instrument  ia 
presented  for  payment. 

3.  Where  the  instrument  was  made  or  accepted  for  his  accom- 
modation. 

Sec.  116.  Where  due  notice  of  dishonor  by  non-acceptance  has 
been  given,  notice  of  a  subsequent  dishonor  by  non-payment  is  not 
necessary,  unless  in  the  meantime  the  instrument  has  been  accepted. 

Sec.  117.  An  omission  to  give  notice  of  dishonor  by  non-accep- 
tance does  not  prejudice  the  rights  of  a  holder  in  due  course  subse- 
quent to  the  omission. 

Sec.  118.  Where  any  negotiable  instrument  has  been  dishonored 
it  may  be  protested  for  non-acceptance  or  non-payment,  as  the  case 
may  be,  but  protest  is  not  required  except  in  the  case  of  foreign 
bills  of  exchange. 

Article    VIII. — Dischakge    op    Negotiable   Instruments. 

Sec.  119.     A  negotiable  instrument  is  discharged  : 

1.  By  payment  in  due  course  by  or  on  behalf  of  the  principal 
debtor. 

2.  By  payment  in  due  course  by  the  party  accommodated,  where 
the  instrument  is  made  or  accepted  for  accommodation. 

3.  By  the  intentional  cancellation  thereof  by  the  holder. 

4.  By  any  other  act  which  will  discharge  a  simple  contract  for 
the  payment  of  money. 

5.  When  the  principal  debtor  becomes  the  holder  of  the  instru- 
ment at  or  after  maturity  in  his  own  right. 

Sec.  120.  A  person  secondarily  liable  on  the  instrument  Is  dis- 
charged : 

1.  By  an  act  which  discharges  the  instrument. 

2.  By  the  intentional  cancellation  of  his  signature  by  the  bolder. 

3.  By  the  discharge  of  a  prior  party. 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party. 

5.  By  a  release  of  the  principal  debtor,  unless  the  holder's  right 
of  recourse  against  the  party  secondarily  liable  is  expressly  reserved. 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the  time 
of  payment,  or  to  postpone  the  holder's  right  to  enforce  the  instru- 
ment, unless  made  with  the  assent  of  the  party  secondarily  liable, 
or  unless  the  right  of  recourse  against  such  party  is  expressly 
reserved. 

Sec.  121.  Where  the  instrument  is  paid  by  a  party  secondarily 
liable  thereon,   it  is  not  discharged ;   but  the  party  so  paying  it  is 
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remitted  to  his  former  rights  as  regards  all  prior  parties,  and  he 
may  strike  out  his  own  and  all  subsequent  indorsements,  and  again 
negotiate   the  instrument,  except : 

1.  Where  it  is  payable  to  the  order  of  a  third  person  and  has 
been   paid   by   the  drawer ;   and, 

2.  Where  it  was  made  or  accepted  for  accommodation,  and  has 
been  paid   by  the  party  accommodated. 

Sec.  122.  The  holder  may  expressly  renounce  his  right  against 
any  party  to  the  instrument  before,  at,  or  after  its  maturity.  An 
absolute  and  unconditional  renunciation  of  his  rights  against  the 
principal  debtor  made  at  or  after  the  maturity  of  the  instrument, 
discharges  the  instrument.  But  a  renunciation  does  not  affect  the 
rights  of  a  holder  in  due  course  without  notice.  A  renunciation  must 
be  in  writing,  unless  the  instrument  is  delivered  up  to  the  person 
primarily  liable  thereon. 

Sec.  123.  A  cancellation  made  unintentionally,  or  under  a  mis- 
take, or  without  the  authority  of  the  holder,  is  inoperative ;  but 
where  an  instrument  or  any  signature  thereon  appears  to  have  been 
cancelled,  the  burden  of  proof  lies  on  the  party  who  alleges  that 
the  cancellation  was  made  unintentionally,  or  under  a  mistake  or 
without  authority. 

Sec.  124.  Where  a  negotiable  Instrument  is  materially  altered 
without  the  assent  of  all  parties  liable  thereon,  it  is  avoided  except 
as  against  a  party  who  has  himself  made,  authorized  or  assented  to 
the  alteration  and  subsequent  indorsers. 

But  when  an  instrument  has  been  materially  altered  and  Is  in 
the  hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration, 
he  may  enforce  payment  thereof  according  to  its  original  tenor. 

Sec.  125.     Any  alteration  which  changes : 

1.  The  date. 

2.  The  sum  payable,  either  for  principal  or  interest. 

3.  The  time  or  place  of  payment. 

4.  The  number  or  the  relations  of  the  parties. 

5.  The  medium  or  currency  in  which  payment  is  to  be  made. 

Or  which  adds  a  place  of  payment  where  no  place  of  payment  is 
specified,  or  any  other  change  or  addition  which  alters  the  effect  of 
the  instrument  in  any  respect,  is  a  material  alteration. 

Title  II. — Bills  of  Exchange. 
Abticxe  I. — Form  and  Interpretation. 

Sec.  126.  A  bill  of  exchange  is  an  unconditional  order  in  writing 
addressed  by  one  person  to  another,  signed  by  the  person  giving  it, 
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requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand,  or  at 
a  fixed  or  determinable  further  time,  a  sum  certain  in  money  to  order 
or  to  bearer. 

Sec.  127.  A  bill  of  itself  does  not  operate  as  an  assignment  of  the 
funds  in  the  hands  of  the  drawee  available  for  the  payment  thereof, 
and  the  drawee  is  not  liable  on  the  bill  utxless  and  until  be  accepts 
the  same. 

Sec.  128.  A  bill  may  be  addressed  to  two  or  more  drawees  jointly, 
whether  they  are  partners  or  not ;  but  not  to  two  or  more  drawees 
in  the  alternative  or  in  succession. 

Sec.  129.  An  inland  bill  of  exchange  is  a  bill  which  is,  or  on  its 
face  purports  to  be,  both  drawn  and  payable  within  this  State.  Any 
other  bill  is  a  foreign  bill.  Unless  the  contrary  appears  on  the 
face  of  the  bill  the  holder  may  treat  it  as  an  inland  bill. 

Sec.  130.  Where  in  a  bill  drawer  and  drawee  are  the  same  person, 
or  where  the  drawee  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract,  the  holder  may  treat  the  instrument  at  his 
option,  either  as  a  bill  of  exchange  or  a  promissory  note. 

Sec.  131.  The  drawer  of  a  bill  and  any  indorser  may  insert  thereon 
the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 
need ;  that  is  to  say,  in  case  the  bill  is  dishonored  by  non-acceptance 
or  non-payment.  Such  person  is  called  the  referee  in  case  of  need. 
It  is  in  the  option  of  the  holder  to  resort  to  the  referee  in  case  of 
need,  or  not,  as  he  may  see  fit. 

Abticle  II. — Acceptance. 

Sec.  132.  The  acceptance  of  a  bill  is  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the  drawer.  The  acceptance 
must  be  in  writing  and  signed  by  the  drawee.  It  must  not  express 
that  the  drawee  will  perform  his  promise  by  any  other  means  than 
the  payment  of  money. 

Sec.  133.  The  holder  of  a  bill  presenting  the  same  for  accept- 
ance may  require  that  the  acceptance  be  written  on  the  bill,  and 
if  such  request  is  refused  may  treat  the  bill  as  dishonored. 

Sec.  134.  Where  an  acceptance  is  written  on  a  paper  other  than 
the  bill  itself,  it  does  not  bind  the  acceptor  except  in  favor  of  a  per- 
son to  whom  it  is  shown  and  who,  on  the  faith  thereof,  receives  the 
bill  for  value. 

Sec.  135.  An  unconditional  promise  in  writing  to  accept  a  bill 
before  it  is  drawn  is  deemed  an  actual  acceptance  in  favor  of  every 
person  who,  upon  the  faith  thereof,   receives  the  bill  for  value. 
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Sec.  136.  The  drawee  is  allowed  twenty-four  hours  after  pre- 
sentment in  which  to  decide  whether  or  not  he  will  accept  the  bill ; 
but  the  acceptance,  if  given,  dates  as  of  the  day  of  presentation. 

Sec.  137.  Where  a  drawee  to  whom  a  bill  is  delivered  for  accept- 
ance destroys  the  same  or  refuses  within  twenty-four  hours  after 
such  delivery,  or  within  such  other  period  as  the  holder  may  allow, 
to  return  the  bill  accepted  or  non-accepted  to  the  holder,  he  will  be 
deemed  to  have  accepted  the  same. 

Sec.  138.  A  bill  may  be  accepted  before  it  has  been  signed  by 
the  drawer,  or  while  otherwise  incomplete,  or  when  it  is  overdue, 
or  after  it  has  been  dishonored  by  a  previous  refusal  to  accept,  or 
by  non-payment.  But  when  a  bill  payable  after  sight  is  dishonored 
by  non-acceptance  and  the  drawee  subsequently  accepts  it,  the  holder, 
in  the  absence  of  any  different  agreement,  is  entitled  to  have  the 
bill  accepted  as  of  the  date  of  the  first  presentment. 

Sec.  139.  An  acceptance  is  either  general  or  qualified.  A  gen- 
eral acceptance  assents  without  qualification  to  the  order  of  the 
drawer.  A  qualified  acceptance  in  express  terms  varies  the  effect  of 
the  bill  as  drawn. 

Sec.  140.  An  acceptance  to  pay  at  a  particular  place  is  a  gen- 
eral acceptance  unless  it  expressly  states  that  the  bill  is  to  be  paid 
there  only,   and  not  elsewhere. 

Sec.  141.     An  acceptance  is  qualified  which  is : 

1.  Conditional ;  that  is  to  say,  which  makes  payment  by  the 
acceptor  dependent  on  the  fuUfillment  of  a  condition  therein  stated. 

2.  Partial ;  that  is  to  say,  an  acceptance  to  pay  part  only  of  the 
amount  for  which  the  bill  is  drawn. 

3.  Local ;  that  is  to  say,  an  acceptance  to  pay  only  at  a  par- 
ticular place. 

4.  Qualified  as  to  time. 

5.  The  acceptance  of  some  one  or  more  of  the  drawees  but  not 
of  aU. 

Sec.  142.  The  bolder  may  refuse  to  take  a  qualified  acceptance, 
and  if  he  does  not  obtain  an  unqualified  acceptance,  he  may  treat 
the  bill  as  dishonored  by  non-acceptance.  Where  a  qualified  accept- 
ance is  taken,  the  drawer  and  indorsers  are  discharged  from  lia- 
bility on  the  bill,  unless  they  have  expressly  or  impliedly  authorized 
the  holder  to  take  a  qualified  acceptance,  or  subsequently  assent 
thereto.  When  the  drawer  or  indorser  receives  notice  of  a  qualified 
acceptance,  he  must  within  a  reasonable  time  express  his  dissent  to 
the  holder,  or  he  will  be  deemed  to  have  assented  thereto. 
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Article  III. — Peeseniment  for  Acceptance. 

Sec.  143.     Presentment  for  acceptance  must  be  made : 

1.  Where  the  bill  is  payable  after  sight,  or  any  other  case  where 
presentment  for  acceptance  is  necessary  in  order  to  fix  the  maturity 
of  the  instrument;  or, 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  presented 
for  acceptance ;   or, 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  resi- 
dence or  place  of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in  order 
to  render  any  party  to  the  bill  liable. 

Sec.  144.  Except  as  herein  otherwise  provided,  the  holder  of  a 
bill  which  is  required  by  the  next  preceding  section  to  be  presented 
for  acceptance  must  either  present  it  for  acceptance  or  negotiate  it 
within  a  reasonable  time.  If  he  fail  to  do  so,  the  drawer  and  all 
jndorsers  are  discharged. 

Sec.  145.  Presentment  for  acceptance  must  be  made  by  or  on  be- 
half of  the  holder  at  a  reasonable  hour,  on  a  business  day,  and 
before  the  bill  is  overdue,  to  the  drawee  or  some  person  authorized 
to  accept  or  refuse  acceptance  on  his  behalf ;  and, 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not 
partners,  presentment  must  be  made  to  them  all,  unless  one  has  au- 
thority to  accept  or  refuse  acceptance  for  all,  in  which  case  pre- 
sentment may  be  made  to  him  only. 

2.  Where  the  drawee  is  dead,  presentment  may  be  made  to  his 
personal   representative. 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an  insol- 
vent, or  has  made  an  assignment  for  the  benefit  of  creditors,  pre- 
sentment may  be  made  to  him  or  to  his  trustee  or  assignee. 

Sec.  146.  A  bill  may  be  presented  for  acceptance  on  any  day 
on  which  negotiable  instruments  may  be  presented  for  payment  under 
the  provisions  of  sections  72  and  85  of  this  Act.  When  Saturday 
is  not  otherwise  a  holiday,  presentment  for  acceptance  may  be  made 
before  12  :00  o'clock  noon  on  that  day. 

Sec.  147.  Where  the  holder  of  a  bill  drawn  payable  elsewhere 
than  at  the  place  of  business  or  residence  of  the  drawee  has  not 
time,  with  the  exercise  of  reasonable  diligence  to  present  the  bill 
for  acceptance  before  presenting  it  for  payment  on  the  day  that  it 
falls  due,  the  delay  caused  by  presenting  the  bill  for  acceptance 
before  presenting  it  for  payment  is  excused  and  does  not  discbarge 
the  drawers  and  Indorsers. 


Questions  and  Problems.  221 

Sec.  148.  Presentment  for  acceptance  is  excused  and  a  bill  may 
be  treated  as  dishonored  by  non-acceptance  in  either  of  the  follow- 
ing cases : 

1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract  by  bill. 

2.  Where,  after  the  exercise  of  reasonable  diligence  presentment 
cannot  be  made. 

3.  Where,  although  presentment  has  been  irregular,  acceptance 
has  been  refused  on  some  other  ground. 

Sec.  149.     A  bill  is  dishonored  by  non-acceptance : 

1.  When  it  is  duly  presented  for  acceptance  and  such  an  ac- 
ceptance as  is  prescribed  by  this  Act  is  refused  or  can  not  be  ob- 
tained ;  or, 

2.  When  a  presentment  for  acceptance  is  excused  and  the  bill  is 
not  accepted. 

Sec.  150.  Where  a  bill  is  duly  presented  for  acceptance  and  is 
not  accepted  within  the  prescribed  time,  the  person  presenting  it 
must  treat  the  bill  as  dishonored  by  non-acceptance,  or  he  loses  the 
right  of  recourse  against  the  drawer  and  indorsers. 

Sec.  151.  When  a  bill  is  dishonored  by  non-acceptance,  an  im- 
mediate right  of  recourse  against  the  drawers  and  indorsers  accrues 
to  the  holders,  and  no  presentment  for  payment  is  necessary. 

Article  IV. — Protest. 

Sec.  152.  Where  a  foreign  bill  appearing  on  its  face  to  be  such 
is  dishonored  by  non-acceptance,  it  must  be  duly  protested  for  non- 
acceptance,  and  where  such  a  bill  which  has  not  previously  been 
dishonored  by  non-acceptance  is  dishonored  by  non-payment,  it  must 
be  duly  protested  for  non-payment.  If  it  is  not  so  protested,  the 
drawer  and  indorsers  are  discharged.  Where  a  bill  does  not  appear 
on  its  face  to  be  a  foreign  bill,  protest  thereof,  in  case  of  dishonor, 
is  unnecessary. 

Sec.  153.  The  protest  must  be  annexed  to  the  bill  or  must  con- 
tain a  copy  thereof,  and  must  be  under  the  band  and  seal  of  the 
notary  making  it  and  must  specify : 

1.  The  time  and  place  of  presentment. 

2.  The  fact  that  presentment  was  made  and  the  manner  thereof. 

3.  The  cause  or  reason  for  protesting  the  bill. 

4.  The  demand  made  and  the  answer  given,  if  any,  of  the  fact, 
that  the  drawee  or  acceptor  could  not  be  found. 

Sec.  154.     Protest  may  be  made  by : 
1.     A  notary  public;  or, 
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2.  By  any  respectable  resident  of  the  place  where  the  bill  is 
dishonored,   in  the  presence  of  two  or  more  credible  witnesses. 

Sec.  155.  When  a  bill  is  protested,  such  protest  must  be  made 
on  the  day  of  its  dishonor,  unless  delay  Is  excused  as  herein  pro- 
vided. When  a  bill  has  been  duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the  noting. 

Sec.  156.  A  bill  must  be  protested  at  the  place  where  it  is  dis- 
honored, except  that  when  a  bill  drawn  payable  at  the  place  of  busi- 
ness or  residence  of  some  person,  other  than  the  drawee,  has  been 
dishonored  by  non-acceptance,  it  must  be  protested  for  non-payment 
at  the  place  where  it  is  expressed  to  be  payable ;  and  no  further  pre- 
sentment for  payment  to,  or  demand  on,  the  drawee  is  necessary. 

Sec.  157.  A  bill  which  has  been  protested  for  non-acceptance  may 
be  subsequently  protested  for  non-payment. 

Sec.  158.  Where  the  acceptor  has  been  adjudged  a  bankrupt  or 
an  insolvent  or  has  made  an  assignment  for  the  benefit  of  creditors, 
before  the  bill  matures,  the  holder  may  cause  the  bill  to  be  pro- 
tested for  better  security  against  the  drawer  and  indorsers. 

Sec.  159.  Protest  is  dispensed  with  by  any  circumstances  which 
would  dispense  with  notice  of  dishonor.  Delay  in  noting  or  protest- 
ing is  excused  when  delay  is  caused  by  circumstances  beyond  the 
control  of  the  holder  and  not  imputable  to  his  default,  misconduct 
or  negligence.  When  the  cause  of  delay  ceases  to  operate,  the  bill 
must  be  noted  or  protested  with  reasonable  diligence. 

Sec.  160.  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  de- 
tained from  the  person  entitled  to  hold  it,  protest  may  be  made  on 
a  copy  or  written  particulars  thereof. 

Article  V. — Acceptance  for  Honoe. 

Sec.  161.  Where  a  bill  of  exchange  has  been  protested  for  dis- 
honor by  non-acceptance,  or  protested  for  better  security  and  is  not 
overdue,  any  person  not  being  a  party  already  liable  thereon,  may, 
with  the  consent  of  the  holder,  intervene  and  accept  the  bill  supra 
protest  for  the  honor  of  any  party  liable  thereon  or  for  the  honor 
of  the  person  for  whose  account  the  bill  is  drawn.  The  acceptance 
for  honor  may  be  for  part  only  of  the  sum  for  which  the  bill  is 
drawn,  and  where  there  has  been  an  acceptance  for  honor  for  one 
party  there  may  be  a  further  acceptance  by  a  different  person  for 
the  honor  of  another  party. 

Sec.  162.  An  acceptance  for  honor  supra  protest  must  be  in 
writing  and  indicate  that  it  is  an  acceptance  for  honor,  and  must 
be  signed  by  the  acceptor  for  honor. 


Questions  and  Problems.  223 

Sec.  163.  Where  an  acceptance  for  honor  does  not  expressly  state 
for  whose  honor  it  was  made,  it  is  deemed  to  be  an  acceptance  for  the 
honor  of  the  drawer. 

Sec.  164-  The  acceptor  for  honor  is  liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honor  he  has 
accepted. 

Sec.  165.  The  acceptor  for  honor  by  sach  acceptance  engages  that 
he  will,  on  due  presentment,  pay  the  bill  according  to  the  terms  of 
his  acceptance :  Provided,  it  shall  not  have  been  paid  by  the  drawee : 
And  provided,  also,  that  it  shall  have  been  duly  presented  for  pay- 
ment and  protested  for  non-payment  and  notice  of  dishonor  given 
to  him. 

Sec.  166.  Where  a  bill  payable  after  sight  is  accepted  for  honor, 
its  maturity  is  calculated  from  the  date  of  the  noting  for  non-ac- 
ceptance and  not  from  the  date  of  the  acceptance  for  honor. 

Sec.  167.  Where  a  dishonored  bill  has  been  accepted  for  honor 
supra  protest  or  contains  a  reference  in  case  of  need,  it  must  be 
protested  for  non-payment  before  it  is  presented  for  payment  to  the 
acceptor  for  honor  or  referee  in  case  of  need. 

Sec.  168.  Presentment  for  payment  to  the  acceptor  for  honor 
must  be  made  as  follows  : 

1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for 
non-payment  was  made,  it  must  be  presented  not  later  than  the  day 
following  its  maturity. 

2.  If  it  is  to  be  presented  in  some  other  place  than  the  place 
where  it  was  protested,  then  it  must  be  forwarded  within  the  time 
Ki>ccifled  in  section  104. 

Sec.  169.  The  provisions  of  section  81  apply  where  there  is 
delay  in  making  presentment  to  the  acceptor  for  honor  or  referee  in 
case  of  need. 

Sec.  170.  When  the  bill  is  dishonored  by  the  acceptor  for  honor, 
it  must  be  protested  for  non-payment  by  him. 

Aeticlb  VI. — Payment  foe  Honor. 

Sec.  171.  Where  a  bill  has  been  protested  for  non-payment,  any 
person  may  intervene  and  pay  it  supra  protest  for  the  honor  of  any 
person  liable  thereon  or  for  the  honor  of  the  person  for  whose  ac- 
count it  was  drawn. 

Sec.  172.  The  payment  for  honor  supra  protest  in  order  to  op- 
erate as  such,  and  not  as  a  mere  voluntary  payment,  must  be  at- 
tested by  a  notarial  act  of  honor,  which  may  be  appended  to  the 
protest  or  form  an  extension  to  it. 
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Sec.  173.  The  notarial  act  of  honor  must  be  founded  on  a  decla- 
ration made  by  the  payer  for  honor  or  by  his  agent  in  that  behalf 
declaring  his  intention  to  pay  the  bill  for  honor  and  for  whose  honor 
he   pays. 

Sec.  174.  Where  two  or  more  persons  offer  to  pay  a  bill  for  the 
honor  of  different  parties,  the  person  whose  payment  will  discharge 
most  parties  to  the  bill  is  to  be  given  preference. 

Sec.  175.  Where  a  bill  has  been  paid  for  honor,  all  parties  sub- 
sequent to  the  party  for  whose  honor  it  is  paid,  are  discharged,  but 
the  payer  for  honor  is  subrogated  for,  and  succeeds  to,  both  the 
rights  and  duties  of  the  holder  as  regards  the  party  for  whose  honor 
he  pays  and  all  parties  liable  to  the  latter. 

Sec.  176.  Where  the  holder  of  a  bill  refuses  to  receive  payment 
supra  protest,  he  loses  his  right  of  recourse  against  any  party  who 
would  have  been  discharged  by  such  payment. 

Sec.  177.  The  payer  for  honor,  on  paying  to  the  holder  the 
amount  of  the  bill  and  the  notarial  expenses  incidental  to  its  dis- 
honor,  is  entitled  to  receive  both  the  bill  itself  and  the  protest. 

Article  VII. — Bills   in  a  Set. 

Sec.  178.  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set 
being  numbered  and  containing  a  reference  to  the  other  parts  the 
whole  of  the  parts  constitute  one  bill. 

Sec.  179.  Where  two  or  more  parts  of  a  set  are  negotiated  to 
different  holders  in  due  course,  the  holder  whose  title  first  accrues 
is,  as  between  such  holders,  the  true  owner  of  the  bill.  But  nothing 
in  this  section  affects  the  rights  of  a  person  who  in  due  course 
accepts   or   pays  the  part  first  presented   to  him. 

Sec.  180.  Where  the  holder  of  a  set  indorses  two  or  more  parts 
to  different  persons  he  is  liable  on  every  such  part  and  every  in- 
dorser  subsequent  to  him  is  liable  on  the  part  he  has  himself  Indorsed, 
as  if  such  parts  were  separate  bills. 

Sec.  181.  The  acceptance  may  be  written  on  any  part  and  it  must 
be  written  on  one  part  only.  If  the  drawee  accepts  more  than  one 
part,  and  such  accepted  parts  are  negotiated  to  different  holders 
in  due  course,  he  is  liable  on  every  such  part  as  if  it  were  a  separate 
bill. 

Sec.  182.  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it 
without  requiring  the  part  bearing  his  acceptance  to  be  delivered  up 
to  him,  and  that  part  at  maturity  is  outstanding  in  the  hands  of  a 
holder  in  due  course,  he  is  liable  to  the  holder  thereon. 
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Sec.  183.  Except  as  herein  otherwise  provided,  where  any  one 
part  of  a  bill  drawn  in  a  set  is  discharged  by  payment  or  otherwise, 
the  whole   bill   is   discharged. 

Title  III. — Peomissohy  Notes  and  Checks. 
Article  I. 

Sec.  184.  A  negotiable  promissory  note  within  the  meaning  of 
this  Act  is  an  unconditional  promise  in  writing  made  by  one  person 
to  another,  signed  by  the  maker,  engaging  to  pay  on  demand  or  at 
a  fixed  or  determinablfe  future  time,  a  sum  certain  in  money  to 
order  or  to  bearer.  Where  a  note  is  drawn  to  the  maker's  own 
order,   it  is  not  complete  until  indorsed  by  him. 

Sec.  185.  A  check  is  a  bill  of  exchange  drawn  on  a  bank  payable 
on  demand.  Except  as  herein  otherwise  provided,  the  provisions 
of  this  Act  applicable  to  a  bill  of  exchange  payable  on  demand 
apply  to  a  check. 

Sec.  186.  A  check  must  be  presented  for  payment  within  a  rea- 
sonable time  after  its  issue,  or  the  drawer  will  be  discharged  from 
liability  thereon   to  the  extent  of  the  loss  caused  by  the  delay. 

Sec.  187.  Where  a  check  is  certified  by  the  bank  on  which  it  is 
drawn,   the  certification  is  equivalent  to  an  acceptance. 

Sec.  188.  Where  the  holder  of  a  check  procures  it  to  be  accepted 
or  certified,  the  drawer  and  all  indorsers  are  discharged  from  lia- 
bility thereon. 

Sec.  189.  A  check  of  itself  does  not  operate  as  an  assignment  of 
any  part  of  the  funds  to  the  credit  of  the  drawer  with  the  bank, 
and  the  bank  is  not  liable  to  the  holder,  unless  and  until  it  accepts 
or  certifies  the  check. 

Title  IV. — General  Provisions. 
Article  I. 

Sec.  190.  This  Act  shall  be  known  as  the  Negotiable  Instrument 
Law. 

Sec.  191.  In  this  Act,  unless  the  context  otherwise  requires:  "Ac- 
ceptance" means  an  acceptance  completed  by  delivery  or  notification. 

"Action"  includes  counter-claim  and  set-off. 

"Bank"  includes  any  person  or  association  of  persons  carrying  on 
the  business  of  banking,  whether  incorporated  or  not. 

"Bearer"  means  the  person  in  possession  of  a  bill  or  note  which 
is  payable  to  bearer. 
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"Bill"  means  bill  of  exchange,  and  "note"  means  negotiable 
promissory  note. 

"Delivery"  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  anotlier. 

"Holder"  means  the  payee  or  indorsee  of  a  bill  or  note,  who  is 
in  possession  of  it,  or  the  bearer  thereof. 

"Indorsement"   means  an  indorsement  completed  by  delivery. 

"Instrument"  means  negotiable  instrument. 

"Issue"  means  the  first  delivery  of  the  instrument,  complete  in 
form,  to  a  person  who  takes  it  as  a  holder. 

"Person"  includes  a  body  of  persons,  whether  incorporated  or 
not. 

"Value"  means   valuable   consideration. 

"Written"    includes   printed   and    "writing"    includes    print. 

Sec.  192.  The  person  "primarily"  liable  on  an  instrument  is  the 
person  who,  by  the  terms  of  the  instrument,  is  absolutely  required 
to  pay  the  same.     All  other  parties  are   "secondarily"  liable. 

Sec.  193.  In  determining  what  is  a  "reasonable  time"  or  an  "un- 
reasonable time,"  regard  is  to  be  had  to  the  nature  of  the  Instrument, 
the  usage  of  trade  or  business  (if  any)  with  respect  to  such  instru- 
ments, and  the  facts  of  the  particular  case. 

Sec.  194.  Where  the  day,  or  the  last  day,  for  doing  an  act  herein 
required  or  permitted  to  be  done  falls  on  Sunday  or  on  a  holiday, 
the  act  may  be  done  on  the  next  succeeding  secular  or  business  day. 

Sec.  195.  The  provisions  of  this  Act  do  not  apply  to  negotiable 
Instruments  made  and  delivered  prior  to  the  passage  hereof. 

Sec.  196.  In  any  case  not  provided  for  in  this  act  the  rules  of 
the  law  merchant  shall  govero. 
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(NOTE:  The  forms  in  this  series  of  books  are  not  numer- 
ous owing  to  the  belief  of  the  author  that  they  serve  no 
useful  purpose,  and  may  in  fact  be  misleading,  as  it  is  very 
clear  that  there  is  no  way  to  meet  the  requirements  as  to  all 
jurisdictions;  forms  suited  to  local  needs  may  always  be 
obtained  from  local  stationers  insofar  as  it  is  desirable  for 
the  layman  to  attempt  the  use  of  such  forms.  The  forms 
in  this  series  are  for  illustrative  purposes,  or  else  are  forms 
in  such  general  use  and  are  so  fundamental  and  fixed  in 
nature  that  the  layman  may  follow  them  without  danger— 
as  he  is  in  fact  using  them  daily.) 

1.  Promissory  Note. 

(See  form  set  out  on  page  23  herein.) 

2.  Bill  of  Exchange. 

(See  form  set  out  on  page  25  herein.) 


3.    Check. 


(See  form  set  out  on  page  26  herein.) 


4.  Certificate  of  Bank  Deposit. 

(See  form  set  out  on  page  27  herein.) 

5.  Trade  Acceptance. 

(See  form  set  out  on  page  29  herein.) 
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6.  Forms  of  Indorsement. 

(1)  Blank  indorsement, 

WILLIAM  JONES. 

(2)  Special  indorsement. 

Pay   to   the   order   of   John    Smith. 
WILLIAM  JONES. 

or,  Pay  to  John  Smith. 

WILLIAM  JONES. 

(3)  Qualified  indorsement. 

without  recourse, 
WILLIAM  JONES. 

(4)  Restrictive  indorsement. 

Pay   to   John   Smith,   for   collection. 
WILLIAM  JONES. 

7.  Notice  of  Dishonor  of  Note  Where  Note  Not  Protested. 

July  1,  1921. 
You  are  hereby  notified  that  a  promissory  note  made  by 
John  Smith,  dated  June  1,  1921,  payable  one  month  after 
date  to  the  order  of  William  H.  White,  and  indorsed  by  said 
William  H.  White,  was  this  day  presented  by  the  under- 
signed for  payment  which  was  refused  and  the  undersigned 
as  holder  looks  to  you  as  indorser  for  payment,  damages, 
interest  and  costs. 

(sd)    JOSEPH  BLACK, 

1820  Blank  Street, 
Chicago,  Illinois. 

To  William  H.  White, 
190  Blank  Street, 
Chicago,  Illinois. 
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8.    Certificate  of  Protest. 

(Here  attach  original  instrument  or  copy  thereof.) 

STATE  OF  ILLINOIS,  ) 
COOK  COUNTY.       \   ^^' 

Be  it  Known,  That  on  this  first  day  of  July  in  the  year  of 
our  Lord  One  Thousand  Nine  Hundred  and  Twenty-One, 
I,  Henry  N.  Green,  a  Notary  Public,  duly  commissioned  and 
sworn,  and  residing  in  the  City  of  Chicago  in  said  County 
and  State,  at  the  request  of  Henry  W.  Jones,  the  holder  of 
the  above  bill  of  exchange,  went  with  the  original  bill  of 
exchange  which  is  above  attached,  to  the  Office  of  The  First 
National  Bank,  where  such  bill  is  payable,  during  the  usual 
business  hours  and  demanded  payment  thereon,  which  was 
refused  for  the  following  assigned  reason — ^not  sufficient 
funds  and  no  instructions  to  pay. 

Whereupon  I,  the  said  Notary,  at  the  request  aforesaid, 
did  PROTEST,  and,  by  these  Presents,  do  SOLEMNLY 
PROTEST,  as  well  against  the  drawer  of  said  bill  and  the 
indorsers  thereof,  as  all  others  whom  it  may  or  doth  concern, 
for  exchange,  re-exchange  and  all  costs,  charges,  damages 
and  interest  already  incurred  by  reason  of  the  non-payment 
of  the  said  bill  of  exchange. 

And  I,  the  said  Notary,  do  hereby  certify,  that,  on  the 
same  day  and  year  above  written,  due  notice  of  the  foregoing 
Protest  was  put  in  the  Post-Office  at  Chicago,  Illinois,  as 
follows: 

Notice  for  Walter  W.  Johnson,  12  Blank  Street,  Cincinnati, 
Ohio.     Notice  for  William  H.  White,  Blankville,  Illinois. 

Each  of  the  above-named  places  being  the  reputed  place 
of  residence  of  the  person  to  whom  this  notice  was  directed. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto  set  my 
hand  and  affixed  my  Official  Seal,  the  day  and  year  first  above 
written.  ^ 

Notary  Public. 

FEES — Noting   for   Protest,..  .25  cents;  Protest,..  .75  cents; 
Noting  Protest,. .  .25  cents;  Notices,. .  .50. 

Certificate   and   Seal, 25  cents;  Postage,...  4  cents; 

Vol.  1;  page  272;  $2.04. 

(NOTE:  If  the  protest  is  for  non-acceptance  this  same 
form  may  be  used  by  writing  in  "non-acceptance"  for  "non- 
payment.") 

9.    Notice  of  Protest  of  Note. 

STATE  OF  ILLINOIS,  ) 
COOK  COUNTY.       \  ^^' 

July  1st,  1921. 
A  promissory  note  for  $100.00  payable  to  the  order  of  Wil- 
liam Jones,  dated  July  1st,  1920,  payable  July  1st,  1921,  signed 
by  John  Smith,  indorsed  by  William  Jones,  being  this  day 
due  and  unpaid,  and  by  me  PROTESTED  for  non-payment, 
I  hereby  notify  you  that  the  payment  thereof  has  been  duly 
demanded,  and  that  the  holder  looks  to  you  for  payment, 
damages,  interest  and  costs. 

Done  at  the  request  of  Henry  W.  Jones,  1711  Blank  Street, 
Chicago,  Illinois. 

HENRY  N.  GREEN, 

Notary  Public. 
To  William  Jones, 
1512  Blank  Street, 
Chicago,  Illinois. 

(NOTE:  It  is  not  necessary  to  protest  a  note  or  inland 
bill,  but  a  foreign  bill  must  be  protested.) 
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10.    Notice  of  Protest  of  BUL 
STATE  OF  ILLINOIS, 


COOK  COUNTY.       '  ^^- 


Chicago,  July  1,  1921. 
Take  notice  that  a  bill  of  exchange  for  $100.00,  dated  June 
1,  1921,  drawn  by  Walter  W.  Johnson,  12  Blank  Street,  Cin- 
cinnati, Ohio,  in  favor  of  William  H.  White,  on  Oliver  Smith, 
Chicago,  Illinois,  indorsed  by  said  William  H.  White,  ac- 
cepted by  said  Oliver  Smith,  payable  at  16th  National  Bank. 
Chicago,  was  this  day  presented  for  payment,  which  was 
refused,  and  therefore  was  this  day  protested  by  the  under- 
signed notary  public  for  non-payment. 

The  holder  therefore  looks  to  you  for  payment  thereof 
together  with  interest,  costs,  damages,  etc.,  you  being  the 
drawer  thereof. 

HENRY  N.  GREEN, 

Notary  Public. 
To  Walter  W.  Johnson, 
12  Blank  Street, 

Cincinnati,   Ohio. 


QUESTIONS  AND  PROBLEMS. 

CHAPTER   ONE. 

1.  What    three    gaalitles    had    negotiable    paper    which    distin- 
guished it  from  simple  contracts  under  the  common  law? 

2.  What  is  negotiability? 

CHAPTER  TWO. 

3.  Define  a  promissory  note.     Write  a  form  of  one. 

4.  Define  a  bill  of  exchange.     Write  a  form  of  one. 

5.  What  is  meant  by  drawing  a  bill  in  a  set?     What  is  the 
purpose  of  doing  so? 


234  Questions  and  Problems. 

6.  What  is  a  check?    How  does  it  differ  from  a  bill  of  exchange? 

7.  What  is  a  certificate  of  deposit?     Is  it  negotiable? 

8.  Is  a  corporate  bond  negotiable? 

9.  What  is  the  purpose  of  a  trade  acceptance?     Is  it  negotiable? 

10.  Define  a  bank  draft. 

11.  Are   bills   of  lading   negotiable?     Warehouse  receipts? 

12.  Is  a  certificate  of  stock  negotiable? 

13.  Is  a  mortgage  negotiable? 

CHAPTER  THREE. 

14.  What  was  the  origin  of  bills  of  exchange?  When  did  they 
come  into  use  in  England?     What  was  the  first  digest  of  the  subject? 

15.  In  what  way  was  negotiable  paper  introduced  into  American 
law?  What  is  the  form  of  the  negotiable  instruments  law  in  this 
country  today? 

CHAPTER  FOUR. 

16.  What  are  the  formal  requisites  of  a  negotiable  instrument? 

17.  Is  a  note  made  by  lead  pencil  and  signed  by  a  rubber 
stamp   negotiable  ? 

18.  A  note  given  by  "Auto  Accessories  Concern,  Uninc."  and  so 
signed.     There  are  five  partners.     Are  they  liable  on  this  note? 

19.  A  note  contained  a  statement  "This  note  is  given  for  the 
next  month's  salary  of  the  payee."     Does  this  destroy  negotiability? 

20.  A  note  otherwise  in  usual  form  read :  "This  note  secured 
by  G.  W.  Davis  note  copy  of  contract  hereto  attached  and  made  a 
part  of  this  note.  Negotiable  and  payable  at  "Southeast  Missouri 
Trust  Co."  Is  this  note  negotiable?  (Robertson  v.  Kochtizky,  217 
S.  W.    (Mo.)   543.) 

21.  A  bill  drawn  on  a  person  directing  him  to  "charge  the  same 
to  the  1800  payment."     Does  this  language  impair  negotiability? 

22.  An  order  contained  the  provision :  "Pay  out  of  the  proceeds 
of  the  Armstrong  deal."  If  the  bill  is  otherwise  correctly  drawn  does 
this  destroy  negotiability? 

23.  Is  a  promissory  note  which  is  secured  by  real  estate 
mortgage  and  which  refers  to  such  mortgage,  negotiable? 

24.  May  an  installment  note  be  negotiable?  Suppose  it  is 
provided  that  on  non-payment  of  any  installment  or  of  interest  the 
holder  may  declare  the  entire  note  due.  Does  such  a  provision 
destroy  negotiability? 
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25.  May  instruments  be  negotiable  which  provide  for  payment 
"with  current  rate  of  exchange"?  with  "attorney's  fees  if  not  paid 
at  maturity"? 

26.  A  note  was  due  five  years  from  date,  but  at  the  foot  was 
written,  "Due  if  ranch  is  sold  or  mortgaged."  Does  this  destroy 
negotiability?     (Nickell  v.  Bradshaw,  183  Pac.    (Ore.)   12. 

27.  A  note  due  in  one  year  contained  a  provision :  "If  in  the 
judgment  of  the  holder  of  this  note,  said  collateral  depreciates  In 
value,  the  undersigned  agrees  to  deliver,  when  demanded,  additional 
security  to  the  satisfaction  of  said  holder ;  otherwise  this  note  shall 
mature  at  once."  Is  this  note  negotiable  if  otherwise  correctly 
drawn?   (Ibid.) 

28.  A  promise  to  pay  a  certain  amount  of  money  in  merchandise ; 
a  promise  to  pay  a  certain  amount  of  money  and  certain  merchandise; 
a  promise  to  pay  a  certain  amount  of  money  or  certain  merchandise ; 
are  any  of  these  negotiable? 

29.  A  note  is  payable  in  New  York  "in  pounds  sterling."  Is  It 
negotiable  ? 

30.  What  is  demand  paper?     Is  it  negotiable? 

31.  A  desires  to  borrow  money  from  his  brother,  B,  who  is 
engaged  to  be  married.  A  malses  out  a  note  in  usual  form  providing 
that  he  will  pay  when  the  payee  marries,  and  delivers  it  to  the  brother, 
but  his  brother  fails  to  give  him  the  money.  The  note  is  sold  to  a 
bank ;  B  marries ;  A  desires  to  defend  that  he  never  got  the  money. 
Can  be  do  so? 

32.  A  note  payable  one  month  after  maker's  death.  Is  it 
negotiable  ? 

33.  A  note  giving  the  holder  right  to  extend  payment  as  he 
pleases.     Is  note  negotiable? 

34.  What  are  "words  of  negotiability"? 

35.  When  is  an  instrument  payable  to  order? 

36.  When  is  an  instrument  payable  to  bearer?  How  may  an 
Instrument  originally  payable  to  the  order  of  a  specified  person  be 
made  payable  to  bearer?  If  an  instrument  is  not  payable  to  order 
or  bearer  will  an  indorsement  in  blank  make  it  payable  to  bearer? 

CHAPTER  FIVE, 

37.  What  is  a  collateral  note?     Is  it  negotiable? 

38.  If  a  note  refers  to  a  trust  deed  (mortgage),  which  secures 
it,  is  the  negotiability  of  the  note  merely  affected? 

39.  What  is  a  "Judgment  note"?     Is  it  negotiable? 
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40.  If  a  maker  of  a  note  waives  benefit  of  exemption  laws,  does 
this  affect  negotiability? 

41.  Does  the  addition  of  a  seal  destroy  negotiability? 

42.  If  a  note  is  undated,  ante-dated  or  post-dated,  what  is  the 
effect  thereof? 

43.  State  the  rules  of  construction  of  an  ambiguously  drawn 
instrument. 

CHAPTER  SIX. 

44.  What  is  meant  by  "delivery"?     State  its  importance. 

45.  H  holds  a  note  made  by  M  to  order  of  P.  It  was  pur- 
chased by  H  under  circumstances  that  make  him  a  "holder  in  due 
course."  M  contends  he  never  delivered  the  paper  to  P.  Is  this  a 
good  defense  against  H? 

46.  M  makes  a  note  to  order  of  P,  in  order  to  enable  P  to 
borrow  money,  and  leaves  the  amount  blank  to  be  filled  in  by  P 
with  the  amount  which  he  succeeds  in  borrowing,  but  not  over  $1000. 
P  borrows  $1500,  fills  in  for  that  amount  and  delivers  the  note  to  L. 
the  lender  indorsed  by  P  and  disappears.  Can  L  hold  M?  Discuss 
from  all  angles. 

47.  M  puts  an  incomplete  and  undelivered  note  on  his  desk.  The 
payee  sees  it  there,  steals  it,  completes  it,  and  indorses  to  H  for  value. 
Can  H  hold  M? 

48.  What  Is  the  role  where  uncancelled  spaces  in  a  complete 
instrument  are  filled  up? 

49.  A  promissory  note  is  made  by  John  Smith  who  describes 
himself  in  it  as  "John  Smith,  agent"  in  which  manner  he  also  signs  it. 
He  had  authority  to  sign  this  note  for  William  Jones,  which  fact  was 
known  to  the  payee.    Can  the  agent  avoid  liability  on  this  note? 

50.  The  R.  T.  Company  gave  the  following  note  in  payment 
for  goods  purchased : 

Albany,  N.  Y.,  Jane  1,  1920. 
$7,600. 

Three  months  after  date  we  promise  to  pay  to  order  of  A.  B. 
Corporation   Seventy   Five   Hundred  Dollars. 

John  Smith,  Pres. 
Elmeb  H.  Beown,  Tftfas. 

This  note  was  written  on  a  blank  note  on  the  margin  of  which 
"B.  T.  Company"  was  printed.  The  note  was  discounted  by  a  bank,^ 
<who  sue  Smith  and  Brown.     Are  they  liable? 
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chapter  seven. 

51.  Mast  negotiable  paper  be  sapported  by  consideration?  What 
may  constitute  consideration? 

52.  What  is  meaning  of  statement  that  consideration  is  "pre- 
sumed"? May  it  be  shown  lacking?  Is  it  necessary  to  recite  con- 
sideration or  to  say  "value  received"? 

53.  A  is  sued  by  the  payee  on  a  note  for  $2000.  He  pleads  that 
$250  of  the  note  represents  value  and  1750  an  intended  gift  which 
be  does  not  now  desire  to  make.  Is  he  entitled  to  make  this  partial 
defense?     (Sharp  t.  Sharp,  4  Ohio  Ap.  418.) 

CHAPTER  BIGHT. 

54.  Define  acceptance. 

55.  Can  acceptance  be  made  orally?  Can  there  be  a  written 
acceptance  not  on  the  bill  itself? 

56.  A  bill  of  exchange  is  drawn  on  D.  He  fails  to  return  it 
accepted  or  unaccepted  within  twenty-four  hours.  Can  he  be  sued  on 
the  bill  as  acceptor? 

57.  What  are  the  two  kinds  of  acceptances? 

58.  Is  an  acceptance  which  names  a  place  of  payment  qualified? 

59.  Must  the  holder  take  a  qualified  acceptance?  What  effect  has 
a  qualified  acceptance  on  drawer  and  indorsers? 

60.  State  the  effect  as  to  Iiaving  a  check  certified. 

CHAPTER  NINE. 

61.  What  is  meant  by  term  "accommodation"  party ;  in  what 
capacities  may  a  person  sign  as  accommodation  party?  Can  such  a 
person  be  held  if  the  holder  knew  he  signed  for  accommodation? 

62.  Distinguish  between  an  accommodation  maker  and  a  maker 
who  signs  without  consideration,  showing  why  a  holder  with 
knowledge  can  hold  the  maker  in  the  first  place,  but  not  in  the  second. 

63.  A  for  B's  accommodation  makes  a  note  payable  to  B.  Has 
A  a  defense  if  sued  by  B  on  this  note? 

64.  A  makes  an  accommodation  note  to  B  or  order,  due  July  1st. 
On  July  15  B  transfers  It  to  C  for  value,  who  knows  that  A  was  an 
accommodation  maker.     Has  A  a  defense? 

65.  Define  acceptance  for  honor ;  how  does  an  acceptor  for  honor 
differ  from  an  accommodation  acceptor? 

66.  If  not  stated,  for  whose  honor  is  the  acceptance  presumed 
to   be? 
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67.  To  whom   is  an  acceptor  for  honor  liable? 

68.  How  is  acceptor  for  honor  discharged? 

69.  Define  payment  for  honor. 

CHAPTER   TEN. 

70.  What  is  meant  by  negotiation?  What  paper  is  negotiable 
without  indorsement? 

71.  Can  there  be  an  indorsement  apart  from  the  instrument 
indorsed?  If  there  is  no  room  for  indorsement  on  the  paper,  how 
can  its  indorsement  be  accomplished? 

72.  Can  an  indorsement  be  on  the  face  of  the  paper?  (B.  D. 
Fisher  Lumber  Co.  v.  Robbins,  180  Pac.   (Kans.)   264.) 

73.  Are  words  of  negotiability  necessary  in  indorsement? 

74.  What   is    the    rule    about    partial   indorsements? 

75.  Distinguish   between  special  and  blank  indorsements. 

76.  A,  being  payee  of  a  note  indorsed  it  "without  recourse  in 
any  way"  and  delivered  it  to  B  for  value.  The  name  of  the  maker 
was  forged.  Can  A  be  held  on  his  indorsement?  (Miller  v.  Stewart, 
214  S.  W.  565.) 

77.  What  is  a  restrictive  indorsement?     What  ia  its  effect? 

78.  M  made  a  note  to  order  of  P  who  indorsed  to  E  who  indorsed 
to  H  "upon  condition  that  H  deliver  his  automobile  car  on  the 
maturity  of  this  note."  H  presented  the  note  to  M  for  payment.  Must 
M  make  inquiry?  Suppose  he  knows  that  H  has  not  delivered  the 
car,  should  be  pay  the  note? 

CHAPTER  ELEVEN. 

79.  Define  a  "holder  in  due  course." 

80.  A  purchased  a  note  that  was  not  stamped  according  to 
the  U.  S.  Federal  Law.  Is  he  a  holder  in  due  course?  (Lutton  v. 
Baker,  174  N.  W.  599.) 

81.  If  one  purchases  paper  at  an  unusually  large  discount.  Is  be 
a  "holder  for  value"? 

82.  A,  having  a  note  made  by  M,  deposited  it  In  a  bank  which 
credited  It  to  his  account.  Is  the  bank  a  purchaser  for  value? 
(Marion  Nat.  Bk.  v.  Harden,  83  W.  Va.  119.) 

83.  P  has  a  note  made  to  him  nearly  six  months  previous  and 
having  four  days  yet  to  run,  and  secured  by  mortgage,  discounts  it 
to  H  for  2/3  of  its  value.  Is  H  a  holder  in  due  course?  (Knowlton  v. 
Schultz,  71  N.  W.  (N.  D.)   550. 
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84.  If  one  buys  a  note  knowing  that  the  consideration  is  yet 
to  be  performed.  Is  he  a  purchaser  in  good  faith? 

85.  Is  negotiable  paper  negotiable  after  maturity?  Wbat  is  the 
rule  as  to  a  purchaser's  rights  on  overdue  paper? 

86.  When  is  demand  paper  overdue? 

87.  Is  paper  overdue  because  interest  is  overdue?  If  an  install- 
ment of  principal  is  overdue?  Is  there  a  provision  that  on  default 
of  payment  of  interest,  the  principal  shall  become  due,  and  such 
default  occurs? 

88.  H  buys  a  note  from  P  which  is  made  by  M  to  P's  order. 
P  neglects  to  indorse  it.  After  the  note  becomes  overdue,  H  gets  P 
to  indorse  it.  H  then  learns  that  M  has  a  defense.  Is  H  a  bolder 
in  due  course? 

89.  M  makes  a  note  to  order  of  P  and  P  sells  to  H,  a  holder  in 
due  course.  After  maturity  of  the  note  H  presents  it  to  plaintifT. 
M  claims  that  the  consideration  for  the  note  has  failed  and  that  plain- 
tiff is  not  a  holder  in  due  course.     Is  plaintiff  subject  to  the  defense? 

90.  On  whom  is  burden  of  proof  as  to  whether  bolder  is  bolder 
in  due  course? 

91.  H  buys  a  $1000  note  made  by  M,  from  the  payee,  P,  for 
$750.00.  Assuming  that  H  is  a  bolder  in  due  course,  wbat  amount 
is  H  entitled  to  recover? 

CHAPTER  TWELVE. 

92.  What  is  meant  by  "personal"  defenses ;  what  by  term  "real 
defenses"  ? 

93.  M  borrows  money  from  P,  and  gives  him  his  promissory 
note  for  three  months.  He  pays  this  money  back  before  maturity 
bat  neglects  to  take  up  the  note.  P  sells  to  H,  a  holder  in  due  course. 
Is  M's  defense  good  against  H? 

94.  Is  a  set-off  a  defense  against  a  holder  in  due  course? 

95.  M  desiring  to  remember  P  after  his  death,  gives  P  a  note  to 
P's  order.  P  sells  it  to  H  who  knows  nothing  of  its  origin.  P  dies 
and  the  note  is  presented  for  payment.  If  H  is  a  holder  in  due  course 
is  the  defense  of  no  consideration  good?  If  H  is  not  a  holder  in  due 
course  ? 

96.  P  succeeds  in  selling  real  estate  to  M  by  false  statements  as 
to  its  productivity.  Is  the  defense  good  against  H,  a  bolder  in  due 
course  ? 

97.  Is  duress  a  real  or  personal  defense? 

98.  It  is  made  illegal  for  a  bank  to  issue  a  certificate  of  deposit 
unless  there  are  funds  represented  thereby  received  by  the  bank.     A 
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bank  Issues  a  certificate  to  A  who  has  deposited  no  money.  A  sells 
to  H,  a  holder  in  due  course.  The  bank  claims  the  certificate  is  void 
in  any  one's  hands.     What  would  you  say? 

99.  A  treasurer  had  authority  to  bind  a  corporation  by  giving 
its  notes  for  proper  corporate  purposes.  He  borrowed  money  for 
personal  purposes  from  P,  as  P  knew  and  gave  the  corporation's  note. 
P  sold  to  H,  a  holder  in  due  course.  The  corporation  defends  that  P 
had  no  authority  to  issue  such  a  note.  Is  the  corporation  bound  on 
this  note? 

100.  What  is  the  rule  as  to  liability  of  partners  to  a  holder  in 
due  course  upon  commercial  paper  issued  in  the  firm's  name  by  one 
partner  for  improper  partnership  purposes? 

101.  M,  a  minor,  gives  his  note  to  P.  P  sells  to  H,  who  does 
not  know  M,  but  is  told  by  H  that  M  is  of  legal  age.  Can  M  defend 
against  H,  a  holder  in  due  course? 

102.  Is  forgery  a  real  defense? 

103.  In  what  way  may  a  negotiable  instrument  be  materially 
altered  ? 

104.  Is  material  alteration  a  real  or  personal  defense? 

105.  M  wrote  a  note  to  order  of  P,  leaving  blank  spaces  before 
the  amount.  P  enlarged  the  amount  by  filling  in  the  uncancelled 
spaces  and  sold  the  note  to  H,  a  bolder  in  due  course.  Can  H  enforce 
the  instrument  as  altered  against  M? 

106.  If  an  Instrument  is  materially  altered  so  that  the  maker 
can  defend  against  an  innocent  purchaser  on  that  account,  is  there 
any  right  to  recover  on  the  instrument  in  its  original  form? 

107.  Is  it  necessary  to  use  a  "check  protector"  to  guard  against 
material  alteration  of  a  check? 

108.  M  signs  a  paper  which  he  is  told  is  a  receipt.  Not  having 
his  eye-glasses  present  be  signs  without  reading  it.  It  is  in  fact  a 
negotiable  note  which  is  sold  to  H,  a  holder  in  due  course.  Can  H 
recover  ? 

109.  Does  illegality  ever  make  a  negotiable  instrument  absolutely 
void  in  the  bands  of  any  person? 

CHAPTER   THIRTEEN. 

110.  State  the  obligation  of  the  maker  of  a  note. 

111.  What  is  the  undertaking  of  a  drawer  of  a  bill  or  check? 
Of  a  drawee? 

112.  Is  an  acceptor  primarily  or  secondarily  liable? 

113.  A  drawee  accepts  a  bill  upon  which  the  drawer's  name  is 
forged.    The  bill  comes  into  the  bands  of  a  holder  in  due  course.    Can 
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tbe  drawer  defend  that  the  bill  is  forged?     Is  tbe  same  answer  tme 
of  a  certified  forged  check? 

114.  A  drawee  accepts  a  bill  (or  check)  that  has  been  raised. 
A  holder  in  due  course  comes  into  possession  thereof  after  alteration. 
Can  he  sue  the  drawee  upon  the  acceptance? 

115.  D  draws  a  bill  upon  A  to  P's  order.  F  forges  P's  indorse- 
ment and  transfers  to  H,  an  innocent  purchaser.  A  accepts  the  bill. 
Has  A  a  defense  against  H? 

116.  What  is  the  contract  of  an  nnqualifled  indorser?  Is  there 
any  difference  in  this  liability  if  the  unqualified  indorsement  is  in 
blank   or   special? 

117.  What  is  one's  liability  who  transfers  without  indorsement, 
(where  negotiation  does  not  require  indorsement)  ? 

118.  State  the  contract  of  a  qualified  indorser. 

119.  In  what  order  are  indorsers  liable? 

CHAPTER  FOURTEEN. 

120.  Why  does  the  law  provide  a  certain  procedure  before  a 
holder  can  sue  an  indorser  or  a  drawer? 

121.  Does  a  holder  have  to  bring  suit  against  a  drawee,  an 
acceptor  or  a  maker  before  he  can  hold  a  drawer  or  an  indorser? 

122.  For  what  purpose  is  presentment  for  payment  necessary? 
State  (1)  By  whom  presentment  for  payment  must  be  made;  (2)  date 
and  hour  thereof;  (3)  place  thereof;   (4)  to  whom. 

123.  A  bank  having  a  note  upon  which  there  are  indorsements 
telephones  the  maker  who  responds  that  he  will  not  pay  it.  The 
indorsers  are  then  notified.     Can  they  be  held? 

124.  A  has  a  check  made  by  M  and  indorsed  by  P.  He  fails  to 
present  it  to  the  bank  within  a  reasonable  time.  Under  what  circum- 
stances is  M  discharged?    P? 

125.  What  is  the  rule  as  to  time  of  presentment  for  payment 
of  bills  of  exchange  other  than   checks? 

126.  When  is  presentment  for  payment  not  required? 

127.  A  corporation  makes  a  note  indorsed  personally  by  its 
directors.  The  note  is  not  presented  for  payment  at  maturity.  The 
directors  thereafter  say  that  they  will  pay  it.  Can  they  afterwards 
raise  the  point  that  it  was  not  properly  presented  to  the  maker  for 
payment? 

128.  When  is  presentment  for  acceptance  necessary  to  charge 
drawer  and  indorsers?  May  such  presentment  be  made  when  not 
required?  What  are  the  rights  against  drawer  and  indorser  In  case 
acceptance   Is   refused? 
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129.  State  the  details  required  to  make  presentment  for  accept- 
ance suflScient. 

130.  Wlien  is  presentment  for  acceptance  excused. 

CHAPTER  FIFTEEN. 

131.  What  is  "notice  of  dishonor"  and  for  what  purpose  is  it 
necessary  ? 

132.  H  holding  a  note  on  which  I  is  indorser  calls  up  I  and 
notifies  him  that  he  has  presented  the  note  to  the  maker  for  pay- 
ment and  that  it  was  not  paid  and  that  be  will  bold  I  as  indorser.  On 
a  suit  against  I  he  objects  that  he  received  no  written  notice.  Is  this 
a   valid    defense  ? 

133.  Within  what  time  must  notice  of  dishonor  be  given? 

134.  When  is  notice  to  drawer  excused?    When  to  indorser? 

135.  When  is  notice  of  dishonor  waived? 

CHAPTER    SIXTEEN. 

136.  What  is  protest?  When  is  it  necessary?  How  is  it  made? 
Who  is  authorized  to  make  it? 

137.  State   time,   place   and   manner   of  protest. 

138.  When  is  protest  dispensed  with?    May  it  be  waived? 

CHAPTER  SEVENTEEN. 

139.  What  is   meaning   of   discharge? 

140.  What  is  the  most  usual  means  of  discharge? 

141.  Why  is  paper  not  discharged  if  a  person  secondarily  liable 
thereon  pays  it? 

142.  In  what  case  does  a  party  occupying  a  position  of  secondary 
liability  on  the  paper  discharge  the  paper  by  paying  it? 

143.  A  having  a  note  made  by  M,  tears  it  up  with  the  idea  of 
releasing  M.  Later,  he  changes  his  mind  and  sues  M.  M  replies 
that  A  tore  up  the  note.  A  claims  that  this  was  without  considera- 
tion.    Is  M's  defense  good? 

144.  Recite  the  various  ways  in  which  a  party  secondarily 
liable   may   be   discharged. 

CHAPTER   EIGHTEEN. 

145.  Define  a  bank.     What  is  a  private  bank? 

146.  Can  a  bank  be  formed  under  a  general  incorporation  law? 
Under  what  law  must  it  be  formed? 
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147.  What  is  the  charter  of  a  bank?  Who  has  the  power  to 
enact   by-laws? 

148.  How  much  of  the  stock  of  a  national  bank  mast  be  paid 
in  upon  incorporation? 

149.  Does  a  bank  have  a  lien  on  unpaid  stock? 

150.  What  is  the  statutory  liability  of  a  stock  bolder  of  a  bank 
for  benefit  of  creditors?  Is  this  liability  peculiar  to  banking  corpora- 
tions? 

151.  May  a  stockholder  be  liable  to  creditors  after  be  has  sold 
his  stock?  In  what  cases?  Is  a  pledge  liable  upon  the  stock  held  by 
him  in  pledge? 

152.  How    is   this   statutory   liability   enforced? 

153.  What  are  the  provisions  of  the  National  Bank  Act  as  to 
number  and  qualifications  of  directors? 

154.  What  can  you  state  as  a  general  test  for  the  degree  of 
attention  to  be  devoted  by  a  bank  director  to  his  duties? 

155.  What  are  the  powers  of  duties  of  bank  president? 

156.  Same  as  to  bank  cashier?     Bank  teller? 

157.  Name  the  various  sorts  of  business  a  bank  may  do. 

158.  To  what  extent  may  a  bank  deal  in  real  estate? 

159.  Can  a  bank  loan  money  on  its  real  estate?  Can  its  power 
to  do  so  be  questioned  by  a  party  to  whom  it  has  made  such  a  loan? 

160.  What  relationship  does  a  general  depositor  sustain  to  the 
bank? 

161.  What  is  a  special  deposit?  In  what  legal  consequences  does 
it  differ  from  a  general  deposit? 

162.  What  is  the  bank's  contract  with  a  depositor  who  has  a 
checking  account? 

163.  If  a  bank  pays  forged  checks,  who  Is  loser  between  depositor 
and  bank? 

164.  What  duty  does  the  depositor  have  in  respect  to  paper 
forged   with   his  name? 

165.  What  is  the  bank's  commercial  paper?  Describe  a  bank- 
note. 

166.  What  is  a  savings  bank? 

167.  Can  a  National  Bank  carry  on  a  business  as  trustee? 

168.  What  is  the  function  of  a  clearing  house? 

169.  If  a  deposit  is  made  in  a  failed  bank  after  failure  can 
it  be  recovered  in  toto? 
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chapter  nineteen. 

170.  Define  guaranty ;  suretyship ;  give  an  example  of  each. 

171.  Must   one   who  extends    credit   on    a   guaranty,   notify   the 
guarantor  ? 

172.  If   the   guarantor   receives    no   benefit,   where   Is   the   con- 
sideration ? 

173.  Define  a  bond. 

174.  If  the  principal  is  not  capable  of  contract,  can  the  surety 
defend  against  liability  on  this  ground? 

175.  Can  a  surety  plead  that  the  principal  was  defrauded? 

176.  Can  a  corporation  become  surety? 

177.  What  is  the  surety's  right  of  re-imbursement ?  exoneration? 

178.  Define  subrogation. 

179.  What  is   the   right  of  contribution? 

180.  Enumerate  the  various  causes  that  will  discharge  a  surety. 


INDEX. 

(References  are  to  sections) 


Acceptance  of  bill, 

defined,  48. 

how  made,  49. 

presumed  when,  SO. 

kinds  of,  51. 

effect  of  qualified,  52. 

liability  upon,  99. 
Acceptance  of  check,  53. 
Acceptance  for  honor,  55. 
Accommodation  party,  54. 
Agent, 

execution  by,  18,  41,  87,  88,  99. 
Altered  paper, 

what  is,  93. 

by  unauthorized  filling  in,  39,  40. 

whether  acceptor  liable  upon,  99. 

as   discharge,   127. 
Antedating,  35. 
Assignment, 

how  differs  from  negotiability,  1. 
Attorney's   fees,   provision   for,  20. 
Authority, 

lack  of,  87,  88,  89. 


Bank  drafts, 
Banks, 

defined,  10. 

defined,  129. 

incorporation  of,  130. 

by-laws  of,   131. 

stockholders,  133-137. 
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directors,  138. 

officers  of,  140,  141. 

business  of,   143,  155. 

failure  of,   158. 
Bearer, 

when  paper  payable  to,  26. 

liability  of  transferor,  101. 
Bills  of  exchange, 

defined,   1. 

form  of,  1. 
Bills  of  lading, 

defined,   11. 
Bonds, 

negotiability  of,  8. 
Breach  of  contract, 

no  defense  when,  83. 


Certificate  of  stock, 

not  negotiable,  12. 
Certificate  of  deposit, 

defined,  7. 
Chattel  mortgage, 

when  referred  to  in  note,  30. 
Checks, 

defined,  1. 

certification  of,  53. 

must  be  presented  when,  108. 
Collateral  security, 

recital  of,  29. 

effect  of  right  to  call  for  more,  20. 
Condition,  destroys  negotiability,  19. 
Confession  of  judgment,  31. 
Consideration  of, 

presumed,  2,  45. 

statement  of,  19,  46. 

necessity  of,  42. 

what  constitutes,  43,  44. 

as  to  holder  in  due  course,  47,  82,  83. 
Construction, 

rules  of,  36. 
Corporate  bonds,  8. 
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D. 


Date, 

not  requisite,  36. 

future  or  past,  35. 

alteration  of,  93. 
Delivery, 

essential,  37. 

presumed,  38. 

of  incomplete  paper,  39. 

of  carelessly  drawn  paper,  40. 

by  agent,  41. 
Demand  paper,  22. 

Discharge  of  indorsers  and  drawers,  125. 
Discharge  of  paper,  123,  124. 
Documents  of  title,  11. 
Drawee,  liability  of,  98. 
Drawer, 

defined,  1. 

liability  of,  97. 
Duress,  85. 

R 

Endorser,  see  "Indorser";  "Indorsement.** 
Exchange, 

provision  for,  in  paper,  20. 
Exchange,   Bills  of,   see   "Bills  of   Exchange." 
Execution,  37-41. 

F. 

Foreign  bill,  > 

defined,  4. 
Formal  requisites, 

in  general,  17. 

writing,    18. 

signature,  18. 

unconditional  promise  or  order,  19. 

certainty  of  sum,  20. 

payment  in  money,  21. 

demand  paper,  22. 

fixed  or  determinable  time,  23. 

payable  to  order  or  bearer,  24. 
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Forgery, 

a  real  defense,  92. 

acceptor  on  paper,  99. 
Fraud, 

no  defense  when,  84. 

real  defense,  94. 
Fund, 

reference  to,  19. 

G. 

Grace,  days  of,  2. 
Guaranty  and  Suretyship, 

defined,  158. 

kinds  of,  159. 

forms  of,  160,  163. 

notice  of  acceptance  of,  161. 

consideration  in,  162. 

validity   of,    164. 

from  legal  relationships,  165. 

reimbursement  in,   166. 

subrogation  in,  167. 

contribution  in,  168. 

discharge  of,  169. 

H. 

History  of  negotiable  paper,  15,  16. 
Holder  in  due  course, 
importance  of,  69* 
who   is,  70. 
must  give  value,  72. 
must  take  in  good  faith,  73. 
must  acquire  before  overdue,  74. 
indorsement  requisite,  75. 
purchaser  from,  76. 
presumption  as  to,  11 . 
amount  recoverable  by,  78. 
defenses   not  good  against, 
payment,  80. 
set-off,  81. 
no  consideration,  82. 
failure  of  consideration,  83. 
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breach  of  contract,  83. 

fraud,  84. 

duress,  85. 

illegality,  86. 

lack  of  authority,  87,  88,  89. 
defenses  good  against, 

defined,  90. 

personal   incapacity,   91. 

forgery,  92. 

alteration,  93. 

fraud,  94. 

illegality,  95. 
Honor, 

acceptance  for,  55. 
payment  for,  56. 


Illegality,  86,  95. 
Incomplete  instrument, 

delivery  of,  39. 

negotiation  of,  71. 
Indorsement, 

how  accomplished,  59. 

partial,  60. 

effect  of,  61. 

presumptions   as   to,  62. 

rules  governing,  63. 

special,  64. 

blank,   65. 

qualified,  66,   102. 

restrictive,   67. 

conditional,  68. 

unqualified,  100. 

anomalous,  102. 

requisite,  75. 
Indorser, 

discharged   by   qualified   acceptance,   52. 

order  of  liability  of,  104. 

see  also  "Indorsement";  "Presentment  for  Payment"; 
"Presentment  for  Acceptance";  "Notice  of  Dishonor"; 
"Protest." 
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Infancy, 

real  defense,  91. 
Installments, 

note  payable  in,  20. 
Irregular  indorsement, 

liability  upon,  103. 


Judgment  note,  31. 


J. 


K. 


Knowledge  of  equities, 

see  "Holder  in  Due  Course." 


M. 


Maker  of  note, 

liability  of,  96. 
Money, 

payment  in,  21. 
Mortgages, 

negotiability  of,  13. 

reference  to,  30. 
Municipal  bonds^ 

are  negotiable,  8. 


N. 


Negotiability, 

defined,   1. 

qualities  of,  2. 

see  also  "Formal  Requisites." 
Negotiable  paper, 

history  and  origin  of,  15. 
Negotiation, 

meaning  of,  57. 

kinds  of,  58. 

by  indorsement, 

see  "Indorsement.*^ 
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Notice  of  dishonor, 
necessary,  114. 
what  sufficient,  15. 
when  excused,  116,  117. 
when  waived,  118. 

O. 

Order, 

must  be  payable  to,  24,  25. 

when  constitutes  bill  of  exchange,   see   "Formal   Requi- 
sites." 
Overdue  paper, 

is  negotiable,  69. 
is  taken  subject  to  defenses,  70. 
transferred  in  breach  of  trust,  74- 
when  paper  is,  74. 

P. 

Payment, 

not  real  defense,  80. 

as  discharge,  124. 
Presentment  for  acceptance, 

in  general,  105. 

necessary  when,   110. 

when  sufficient.  111. 

when  excused,  112. 

when  refused,   113. 
Presentment  for   payment, 

in    general,    105. 

when  not  necessary,  106. 

when  necessary,   107. 

when   sufficient,    108. 

not   required,    109. 
Promissory  notes, 

defined,  3. 

form  of,  4. 

sec  also   "Formal   Requisites." 
Protest, 

necessary,  119. 

who  may  make,  120. 

time,  place  and  manner  of,  121. 

dispensed  with  or  waived  when,  122. 
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Q. 

Qualified  acceptance,   52. 
Qualified  indorsement,  102. 


R. 


Requisites, 

see  "Formal  Requisites. 


S. 

Seal,  33. 

Set-ofif,  81. 

Signature,  18. 

Spaces,  see  "Altered  Paper." 

Sum, 

certainty  of,  20. 

amount  of  in  recovery,  78. 
Suretyship,  see  "Guaranty  and  Suretyship." 


T. 


Time,  how  computed,  108. 
Trade  acceptance, 

defined,  9. 

form  of,  9, 
Trust  deeds,  see  "Mortgages. 


U. 

Unconditional  promise  or  order, 
see  "Formal   Requisites." 

Unqualified   indorser, 
see  "Indorser." 

V. 

Value, 

defined,  43,  44,  72. 

by  holder  in  due  course,  72. 
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W. 


Waiver, 

of  exemption  law,  32. 
Warehouse   receipts, 

defined,   11. 
Writing, 

instrument  must  be  in,  18. 
Words  of  negotiability, 

in  general,  24. 

what  are,  25,  26. 
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